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PREFACE TO THE PRESENT (THE SEVENTH) 

EDITION. 


The scope and object of this book are explained in tlfe 
extract, which follows, from the preface to the second 
edition. 

Recent legislation, parliamAitary and judicial, has 
necessitated the re-writing ^f the greater paH of the 
work. Forms previously used have had to be modified 
and new ones have had to be inserted while so&e 
clauses have been curtailed and others omitted in 
pursuance of statutes passed since the last edition. 
The number of pfecedents is increased from 250 t(t300. 
The introductions to the several groups, or classes, of 
precedents have been made fuller and more explanatory. 

In the introductions and notes, technical language 
has seldom been used without explanation : the entire 
disuse of such language would involve too much peri- 
phrasis and confusion. In some places, indeed, there 
may seem to be a superfluity of explanation and dii'ec- 
tion; but, having noticed the many blunders made 
even by intelligent persons in filling up printed forms 
I have given plentiful instructions as to those most 
likely to be often used. 

For £he length of time this book tias been out of 
print an apology is due to the many persons who have 
demanded a new edfSon T>f me ; but the reason of the 
delay has been that other legal tasks have intervened 
to need my attention. 

I owe my thanks to my learned friend MJ. Percy 
Truman, LL.B.Lond., Registrar of Bingham County 
Court, Nottingham, who has kindly looked through the 
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proofs of Classes II and YIII and would have done 
more if I had been willing to burden him fuii;her. 

JAMES WALTER SMITH. 


EXTRACT FROM PREFACE TO SECOND 

EDITION. 


Both to lawyer and non-lawyer this book is intended 
to be useful. 

When a lawyer desirts to confer rights and impose 
obligations by an instrument in writing, he is in the 
habit of selecting his forms from large and expensive 
volumes, each of which usually relates only to one 
subject. These works contain forms often of inordinate 
length, utterly unintelligible to the client and burden- 
some to his pocket in proportion tc their verbosity ; 
and, while they bring a direct profit, they are indirectly 
injurious to the lawyer. These forms are seldom 
accompanied by tho^ explanations of their principles 
and objects which enable the reader to apply them to 
difiFerent circumstances, and to understand their effects ; 
such explanations being only obtainable by searching 
through the work at large. Often, moreover, these 
works entirely omit any suggestions or precedents for 
carrying out many of the commonest transactions of 
life ; which we accordingly find badly done. Common 
things are important from their frequency, whether 
difficult or not. 

In this little book, therefore, there are prepared for 
the lawyer several precedents, few of which will be 
found elsewhere, •relating to matters differing widely 
both in kind and in difficulty, arranged under distinc- 
tive heads, and accompanied by obsei*vations and notes 
which even to the more learned will be useful as 
memoranda. 
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Next, as regards the non-lawyer. Of the inhabitants 
of England, only about one person in two thousand is 
possessed of a knowledge of the law. The people in 
general are both uninstructed in the nghts and duties 
created by the law, and unskilled in the art of using 
words so as to create for themselves precisely the 
interests and liabilities which it is their intention to 
confer and impose. Often, however, they act for them- 
selves from choice, as if they had the knowledge and the 
skill ; and sometimes they are obliged by necessity so 
to act, notwithstanding the conscious want of such 
knowledge and skill. If a man desires to take a hout^, 
to give a guarantie, to engage a governess, or to au- 
thorise a friend to act in his absence, he seldom avails 
himself of legal advice, — thou^, in these Tcnatters, legal 
advice is very important,— but eithei^draws what he 
conceives to be the proper instrument for himself, or 
blindly signs the one tendered to him by the party with 
whom he contracts. Again, a man may be so situated 
as regards time, place, or health, that, however conscious 
he may be of Ki^own helplessness, he is virtuallyi com- 
pelled to execute an instrument framed by himself, or 
by friends who are ignorant, or interested. 

Now, whether a person acts fot himself from choice, 
or from necessity, it is equally desirable that he should 
have some means of acquiring su8h knowledge as may 
enable him to effectuate his intention without leading 
him into difficulties, or may, at least indicate to him 
those questions on which help should be sought. For 
the most intelligent, the most educated man, who seeks 
to bind himself oy another by a written instrument 
without a knowledge of the law on the subject, is as it 
were, An active and well-fumished trJveller walking by < 
night through a country full of pit-falls. 

These means, ti®ich llave hitherto been wanting to 
all but the lawyer, will in some measure be supplied to 
the noivlawyer by this book. In making use of it, he 
will bear in mind that the task before him is to ascer- 
tain 

(1) What he wants ; that is what are the rights he 
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would acquire or preserve, or the liabilities which he 
would suffer or acknowledge 

(2) What would be his condition before the law if* he 
were to enter into the proposed arrangement in the 
simplest form ; t. e., without any writing, if that were 
possible, or by writing in the simplest form : 

(3) What, therefore, will be the special conditions and 
stipulations with which he must surround himself : 

(4) The mode by which adequate legal expression is 
to be given to the transaction together with such 
special conditions and stipulations : 

^ (5) Whether any and what formalities are necessary 
or desirable, namely, such as concein execution, attes- 
tation, stamping, registration, <&c. 
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7, lines 7 and 8, for 3>*^/roafl 4///, and I'er 'jih read 

26, lino 2 from foot, bond should bo land. 

27, line 7 of section 6, delete from “ This is so ” to end of paragraph. 
30, line 17 from top, ^varrant should be covenant. 

42, after form XI, after No insert conditional. ^ ^ 

43, heading to form XV, Trau'i/crence sliould be Transferee. 

64, line 11 of form XXIX, after “ thorn ” insert “ their assigns.” 

62, line 2 from top, cases should bo cames. 

110, lino 6 from top, sbouhl be useless. 

124, line 7 of section 18, lay should be /rgy. - 

148, line 16 of section 7, after property iireert or property. 

160. lino 4 of section 12, luere should be are. 

182, 1st line after form XXV, after ‘‘ (Jounty Court**' insert “ llulos.” 
105, 3rd line from foot, thnc-scction ffi.'ould be limiiatwn, 

200, Ime 8, preclosure should be foreclosure, 

212, line 4 of section 2, after “separate jiroperty ” insert “ all projjerty 
229, line 12 of section 26, after “ thereto ” insert “ to “ 

229, lino 20 of section 26. made sliould be male. 

233, line 6 of section 2, delete “a.” 

233, line 7 of section 2, after “to” insert “ as.*’ 

234, lines 14 and 16, aMaincd should l>c attainted. _ 

237, in beading of seewon 9, revised should be reinved. * 

239, line 16 of section l\,^^reat event should be given event. 

247, line 9 from to]), may should be must. 

276, in heading to form XI II, OR should be OF, 

203, under hoaii Exemptions, of the Bank fliould be at ike Bank. 

297, at top, delete “ Ajipendix.” 

299, Lease or Tail should be Lease or Tack. 


Whilst this Work is in the Press a Bill has been presented to Parliament 
dealing with Bills of Sale. It has passed the Uousc of Lords (March, 1893), 
and awaits consideration the Commons. As it is a Consolidation Bill, 
and merely codifies the existing Law, the present remarks on Bills ol Sale 
may bo tajeen as still accurate, provided that tiie Bill does not undergjo 
alterations, which are unlikely to occur. 




CLASS I.— NEGOTIABLE INSTRUMENTS 

[B. E. A. stands for the Bills of Exchange Act, 1882.] 

1. Negotiable instruments axe for tbe most part eitfier 

bills of exchange (a term which in legal language in- 
cludes cheques) or promissory notes. Bills of lading 
ai’e also negotiable instrumente. • 

2. A bill of exchange is an unc^ditional written 
order by which one man i% directed oy another to pay 
a sum of money to him or to some other person. The 
person giving the order, and whose name appears at its 
foot, is called the drawer; the person to whom it is 
addressed, that is on whom it is drawn, is called the 
d/rawee ; and afterwards, when he has acknowledged the 
right of the drrfWer to make such an order, by accept- 
ing the draft, he is called the acceptor. This acceptance 
is effected by writing the word Accepted across the draft 
followed by the acceptor's signature ; but the signature 
alone is sufficient. The person to whom the money is to 
be paid, whether that person is th^ drawer, or some other 
person named by him, is called the payee. When the 
payee, or any other person, writes his name on the back 
of the bill, he is said to indorse it, and is called an 
indorser, 

3. A bill may be addressed to two or more drawees, 
whether they are partners or not ; but must not be ad- 
dressed to two in fbe alternative, or to two or more in 
succession. It may be made payabje to two or more 

K ies jointly, or to any one of two or more, or to the* 
er of an office for the time being. 

. A bill may be 4^awn* payable to bearer ; but it is not 
usual or convenient to do so. words are|»02( 

bearer or pay A, B, or bearer, it is payable to beai'er and 

* What follows on the subject of Bills, Notes, and Cliques relates 
only to the forms of those instruments. The general law conoern- 
ing them will be found at length in my Book on Bills, Cheques, 
Notes, and 1. 0. U.'s, published by Effingham Wilson |nd Co« 

B 
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is transferred by delivery without indorsement, but 
may of course be indorsed. 

A bill may be drawn payable to A, B., or to A. B, or 
order t or to the order of A. B, All these three forms 
have the same effect and, in the first as well as in the 
others, the bill is transfeiTed by A. B.’s indorsement 
followed by delivery. 

If the words are pay to A. B, {not transferable)^ or 
indicate an intention that the bill should not be trans- 
ferable, it is valid between the parties but is not nego- 
tiable • 

A bill may be drawn payable to A. J?. and C, D, or 
to them or order^ and passes, in either case, by the 
in(3orsement of both. And it may be drawn payable 
to A. B, or C. D., with or without or order, and will then 
pass with the indorsement of either. 

A bill may be drawn payable to the drawer with or 
without or oraer {to me, ov tome or my order), which 
is a mode frequently used, or to the drawee, with or 
without or order {to yourself or to yourself or order\ 
which is uncommon. When the payee is a fictitious or 
non-existing person the bill may be treated as payable 
to bearer. 

When the drawer and drawee are the same person, 
Le, where a man draws on himself, or where the drawee 
is a fictitious person, or a person without capacity to 
contract, the holder may treat the instrument at his 
option either as a bill or as a promissory note. 

4. When the bill is drawn payable to the drawer {to 
me), or to the drawer or his order {to me or my order), 
which is a mode commonly used, the drawer himself is 
the only person to whom it can be paid until he has 
written his name across the back. When he has done 
this it makes the bill payable to the bearer, just as if it 
were so drawn, unless he directs payment to be made to 
some person in particular. Writing the name in this 
manner is called indorsing the bill, and the drawer then 
becomes the indorser. The person (called the indorsee) 
to whom he gives the bill is then entitled to receive the 
money, and he may then pass it to another who will, in 
his turn, be in the same position. The bill is now pay. 
able to bearer, so that the person wno receives it in- 
dorsed by the draw need not indorse it himself on 
passing it away ; but it is usual to require him to do 
so, becau^ he thereby becomes liable to the person who 
takes it, in case of the bill being dishonoured by the 
drawee refusing to accept or to pay it. I will first give 
the form of a 
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I. Bill Payable to Dbaweb ob hib 0]Da>SB. 

♦£100 Os. Od. . Manchester, Xhth Oct,, 18 — 

Six months after date, ^ g pay to me or my order 
One Hundred Pounds, value all received. 

To Dr Samuel Johnson, ^ | Jambs Boswell. 

The Temple, London. J 

The following is the form of a 

II. Bill Payable to a Thibd Pebson ob his Obdbb. 

£100 Os. Od, • Newcastle, 16^A Oct,, 18 — 

Six months after date, ^ g pay to Bichard Boe or Bis 

order One Hundred Pounds, -S ^ yaiue received. 

To Mr Jonathan Wild, 4 « • • John Doe. 

Old Bailey. | 

The former of these bills is without indorsement pay- 
able only to James Boswell, the drawer and payee, and the 
latter is, without indorsement, payable only to Richard 
Roe, the payee ; but each on presenting his bill for pay. 
ment will be expected to indorse it as evidence of identity 
and in token of discharge. • 

If the words ‘‘ or my order ” in the former, and the 
words “or his order*’ in the latter bill were omitted, the 
omission would have made no difference ; in either case 
the payee could transfer the property in the billbyindors. 
ing and delivering it. When simf)ly indorsed with the 
payee’s name the bill would be payable to bearer. If in 
either bill, after the words “ pay to ’* the word “ bearer ** 
had been inserted instead of the words which now indi* 
cate the payee, the bill would be payable to bearer 
without indorsement. 

5. If James Boswell or Richard Roe, instead of simply 
writing his name across the back (which is callea a 
simple ^>r blank indorsement), were t(j write above his 
name the words “ pay A. B.” or “ pay A. B. or order *’ 
(which is called a special indorsement), the further 
indorsement of wduld be required before the bill 
would be payable to anyone but hr‘;jjelf. If A. B. were 
to write his name only, his would be a simple, or blank, 
indorsement, and the bill would be payable to Jbearer. 

• Where the figures showing the amount payable differ from the 
words, the sum denoted bv the words is the amount payable, 
(B. K A., 8. 9.) 
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A bill may be indorsed by several persons in.sucoes- 
sion, and each bolder would usually indorse it on giving 
it for value to another. 

6. Any bolder of a bill indorsed in blank may turn 
the only, or, if there are more than one, the last blank 
indorsement into a special one. This may be useful for 
either of two purposes. If the holder wishes to place 
an obstacle in the way of the bill being cashed or nego- 
tiated in case he should lose it, he may write over the 
last blank indorsement the words, ‘‘ pay 0. D.’’ (his own 
name), so that some one will have to forge his signature 
before the bill is presented for payment. Or, if the 
holder wishes to pass the bill, say to E. F., without 
li&bility, in case of its dishonour, he may write over the 
name of the last blank indorser, the words, “pay E. F.,” 
and may thus avoid putting his own name to the instru- 
ment. This does not in any way affect the liability 
of the last inUorser. The words “or order” may be 
omitted, as their absence will not restrict the negoti- 
ability of the bill. 

But the ordinary way of indorsing a bill where the 
indorser is merely an agent, or for any other reason 
wishes to avoid liability, is to write after his name the 
words sans recours, meaning “ without recourse to me.” 

7. bill may also be specially indor^d pay A, B. and 
C, D. or pay A. B, or C. jD., or may be restrictive^ in- 
dorsed pay D, only^ or pay D. for the account of X, or 
pay D, or order for collections or by other words prohibit- 
ing the further negotiation of the bill, or giving an 
authority to deal wit|i the bill only as thereby directed. 

A restrictive indorsement gives the indorsee the right 
to receive payment of the bill and to sue any party 
thereto whom the indorser could have sued, but gives 
the indorsee no power to transfer his rights as indorsee 
unless it expressly authorises him to do so. (B. E. A. 

8. 35.) 

8. Acceptance may be either general or qualified. 
The acceptance given in the above forms is the 

I- I 

III. Simple Gbnbbal Aooeptaecb. 

j^ccept^d. 

SamuikSl Johnson. 

The signature across the bill would be sufficient with-, 
out accepted.” 

The effect of this is that the holder of the bUl may 
sue the acceptor when it is due without presenting it 
to him at all ; but, if the holder wishes to preserve Mb 
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remedy against the drawer and indorsers, he must pre- 
sent the bill, or get some one to present it for him, on 
the day when it falls due if a business day, at the 
acceptor's place of business, if known, or at his resi- 
dence ; if known, or at his last known place of business 
or residence, and, if none of these are known, to the 
acceptor personally anywhere. 

9. But if the acceptance is as follows : 

IV. Genbeal Acceptance Payable at a Place 

Accepted. 

Payable at the London and Westminster Bank. 

Samuel Johnson. 
or 

V, Geneeal Acceptance with Addeess given. 

Accepted. 

Samuel John^n, 

No. 30, Wine-office Court, Fleet Street. 

m 

the effect would be the same as regards the liability of 
the acceptor; but, in order to charge the drawer or 
indorsers, it would be necessary to prove presentment 
at the placed named. 

10. A qualified acceptance is one which ** in express 
terms varies tho effect of the bill as drawn ; as where 
it is conditional, or for part only, or to pay at d parti- 
cular place only or at a different time, or where it is an 
acceptance by only one of two more drawees. 

The most usual form of qualined acceptance is an 

VI. Acobptanob Payable at a PtETiouLAE Place only. 

Accepted, 

Payable at the London and Westminster Bank and not 

elsewhere.* 

Samuel Johnson, 


In this case the bill must have been presented at the 
place named not ctoly in order to charge the drawer or 
indor|erB, but to charge the acceptor himself. 

[But a drawer who is entitled to ha^e his draft accepted 
is not bound to take any qualified acceptance unless he 
has agreed to da4BO, anpd a holder of an unadcepted draft, 
if, on his presenting it for acoept^ce, the acceptance is 
qualified, may refuse it and may^eat the bill as dis- 
honoured, and may sue the drawer and indorsers.] 

11. Without giving all the rules as to presentment 

♦ f 

P The words of the Bills of Exchangee Act, s. 19, are ** there cmly 
and not elsewhere.*' 



6 


CLJlBS 1. 


for pajmezit, I should add, to prevent the foregoing 
statement being misleading, that the presentment must 
be at a reasonable hour and that, if there is no one at 
the proper place of presentment who is prepared to pay 
the bill, no further presentment is necessaiy. When 
the acceptor is dead his personal representative should 
be sought for, and the bill presented to him or her. 

As to the due day, note what follows about days of 
grace. 

The circumstances under which a man is excused 
from presenting a bill at all, or for delay in presenting 
it, are stated in the Bills of Exchange Act, s. 46. 

12. Bills may also be drawn payable so many days, 
orj^onths after eighty in which case they should be pre- 
sented for acceptance without delay, and the acceptor 
should write the date over his acceptance in order to 
fix the time for the maturity of the bill. 

In the case <9f all bills i'hich are not already accepted 
the holder shouW, for his own sake, present them for 
acceptance as soon as possible ; because, if he obtains 
the acceptance, he has a further security, while if it 
be refused, the other parties to the bill become immedi- 
ately liable upon notice of the non-acceptance, which 
amounts to a dishonour. 

The notice should be given or post^ promptly (see 
8. 45, §OBt,), And in the case of all bills, the holder may 
suffer for neglecting to present for acceptance, if he has 
been cautioned by the ^rawer to do so. 

But in the case of a bill payable a certain time after 
sight, such presentment becomes absolutely necessary, 
uSess the bill is in circulation. Whoever keeps it 
twenty.four hours must present it for acceptance, if he 
means to hold the drawer and indorsers liable. 

The presentment should be made in the mode already 
explained in the case of presentment for acceptance. 
The drawee may keep the bill twenty-four hours to 
consider whether he will have effects of the drawer in 
his hands ; but if the bill is kept longer, the other paHies 
should have notice, in order to make them chargeable. 
The acceptance, if given, should be dated of the day of 
presentment. The following m^y be the form of a 

VII, BiljJPayablb Aptbb Sight, 

£100 Os. Od. PenzanoCy Ist of April, 18 — 

Ten days after sight pay to A. B., or his order, One Hundred 
Pounds, value received. 

JoHK TBsnrviKG, 

To Mr. B., Banker, London. 
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13. Da/ya of grace, — Three days will be added to the 
term at which all of the above-mentioned bills are 
nominally payable. They are reckoned inclusive of the 
first and exclusive of the last day, and “ month ” means 
calendar month ; thus, if a bill is drawn on the 1st of 
January, payable in two months, it will not be due tUi 
the 3rd day of March, and, if drawn on the 3rd January, 
not till the 7th March. No presentment for payment 
before or after the last day, will be valid for charging 
the drawer and indorsers ; but : — 

When the last day of grace falls on Sunday, Christmas Day, 
Good Friday, or a day appointed by Royal proclamation as a 
public fast or thanksgiving day, the bill is, except in the cases 
hereinafter provided for, due and payable on the preceding 
business day;* when the last day of grace is a bank holiday 
(other than Christmas Day or Good Friday) under the Bank 
Holidays Act, 1871, and Acts pending or^ extending it, or 
when the last day of grace is a Sunday and the second day of 
grace is a bank holiday, the bill is due ^nd payable on the 
succeeding business day. (iffllls of Exchange Act, s. 14.) 

14. Bank holidays in England and Ireland are Easter 
Monday, the Monday in Whitsun week, the Ist Monday 
in August and the 26th December, if a week day. (Bank 
Holidays Act, 4871), and, if the 26th December is a 
Sundav, the following day is a bank holiday. 

Bank holidays in Scotland are, New Year’s Day, 
Christmas Day (and if either falls on a Sunday, the 
following Monday), Good Friday, the let Monday of 
May and the 1st Monday of August. {Bank Holida/ys 
Act, 1871.) 

Where the bill is payable at a fixed period after sight, 
the time begins to run from the date of the acceptance, 
or, if the biU is not accepted, from the date of the not- 
ing or protest (if the bill is noted or protested) for non- 
acceptance or non-delivery. (B. E. A., s. 14.) 

Non-delivery means not returning in the proper time 
a bilHeft for acceptance. 

If you desire to avoid days of gralbe, insert, after the 
word date or sight, the words without grace. 

15. But ther&is another kind of bill which needs no 
acceptance, anowhich does not admit of days of grace. 
This is a bill payable on demand"*’ or “ at sighV* This 
kind of bill is, in general, only used for the purpose of 

f 

^ So that, when the last day of grace is Christmas Day and a 
Monday, the bill must be presented on the Saturday, if a business 
day ; it not on the Friday, i, e, without grace. • ^ 
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drawing on a banker, in which case ifc is called a draft 
or cheque. 

Sometimes, however, it is given . as a security for 
money lent, or owing, in which case, of course, an 
acceptance is written across it by the person who is 
to render himself liable for the money, which accept- 
ance may be in any of the forms given above. In which 
case presentation and demand may be made at any 
time in older to charge the acceptor ; but must be made 
within a reasonable time’**' in order to charge the drawer 
and indorsers ; for such a bill is not intended as a con- 
tinuing security, like a promissory note payable in like 
manner. The following may be tne form of a 

VIII. Bill Payable on Demand oe at Sight. 

£100 Os. Od, London, 1st Nov., 18 — 

On demand [oo at sight"], to me, or my order [or to O, 
S, or his order]. One Hundred Pounds value received. 

y William Shakespeee. 

To Mr. Oliver Cromwell, No. 2, Fleet Street. 

Bills and promissory notes, payable to bearer on 
demand for £100 and under, can only be issued by 
bankers licensed by the Commissioners of Inland 
Revenue. But a bill dravm payable on demand to 
A. B. or order, is not a bill which, when issued, is pay- 
able to bearer on demand, because it requires indorse- 
ment. t 

16. Bills, notes, and cheques may now be made for 
any amount, however rmall, as long as it is “ a sum cer- 
tain in money and the ordinary forms may be used, 
whatever the amount.f 

17.. If a bill, note, or cheque is lost, an action may 
still be brought upon it, and a judge may order that 
the loss shall not be set up as a defence provided an 

* Beasonable time is a mixed question cf law and fact, to be 
determined bv the nature of the bill, the usage of trade with respeot 
to simil&r bills, and th^ circumstances of the particular casei* 

^ + Statutes were passed forbidding the uttering or negotiation of 
bills, promissory notes, and drafts for 20s. or a^ve that sum and 
less man £5, unless made, drawn, anl indos^sed in a prescribed 
form, (17 deo. Ill, o. 30, as to England ; 8 ana 9 Viot.. c, 37, as to 
Ireland ; and 8 and 9 c. 38, as to Scotland.) And statute 48, 
Qeo. 111 , 0 . 88 forbad negotiable bills, notes, and cheques for less than 
20s. But the two statutes of Geo. HI are repealed by the Bills of 
Exchange Adt, and the other two by the 27 Viet, c. 20, and the 26 
and 27 viot., o, 105 respectively. The repeals were for a limited 
tune, but it has been extended to the present by successive Acts for 
the continuhnoe cf expiring laws. 
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indemnity be given to the satisfaction of the court 
against the claim of any other person upon the instru- 
ment* (B. E. A., s* 72.) The indemnity should be 
offered before action is brought. 

18. A bill can only direct payment in a sum cei*tain 
in money,” but it may be made payable with interest 
(which will count from its date, if any, otherwise from 
its issue), and may be made payable by stated instal- 
ments, with or without a provision that, upon default 
in payment of one, the whole shall be due. 

When the words differ from the figures, the amount 
denoted by the words is the amount payabla 

19. A bUl is payable on demand when expressed to be 
payable on demand, or at sight, or on presentation^ or 
when no time for payment is expressed. 

When a bill expressed to be payable at a fixed period 
is undated, any holder may insert the true date, and if 
he insei*t8 a wrong date bytmistake ii stands as the 
true date in the hands of a holder for value. 

A bill is not invalid by> reason only that it is ante- 
dated or post-dated, or bears date on a Sunday. 

For further rules as to form, see the Bills of Exchange 
Act, ss. 3 — 21. 

20. Bills drawn on a company should be addressed 
to the company, and not to its directors ; for, in the 
latter case, if tne directors accept it, merely describing 
themselves as directors, they are personally liable, 
while, if they accept on behalf of the company, the bill 
is not accepted by the party on* whom it is drawn. 

The Bills of Exchange Act, s. 91, says that a bill or 
note is sufficiently signed by •a corporation (which 
includes “ company ”) if sealed with the seal ; but this 
mode is seldom used. 

The Companies Act, 1862, s. 47, says that 


A promissory note or bill of exchange shall be deemed to 
have been made, accepted, or indorsed on behalf of any company 
under this Act, if made, accepted, or indorsed in the name of 
the company by any person acting under the authority of the 
compifiiy, or if made, accepted or indorsid on behalf, or ofi 
account of the company by any person acting under the autho- 
rity of the companjT. ^ 

So that if the name of the company were written by 
an authorised person^ the company would be bound 
though the name of the person who wrote ft did not 
appear. But it is usual for the authorisea person to 
.follow the latter part of the section. and sign for 
company, adding also his own name* In thi^ following 



10 


CLASS I. 


farm one company draws on another, and the latter 
accepts, and the persons possessing authority further 
state that they sign hy the authority of the company. 
In every drawing, acceptance, and indorsement on 
behalf of a company it is important to give its name 
fully and correctly, remembering that, if the company 
is limited, the word “ Limited** is as much a part of its 
name as any other word. Every director, manager, or 
officer who permits the company to be wrongly named 
on a bill, note, or cheque, incurs a penalty of £50, and 
is personally liable to the holder if the company does 
not pay. (Companies Act, 1862, s. 42.) 


IX. Bill drawn by One Limited Company on Another. 


£100 Os. Od. 

Two months after date 
Company, Limited, or order 
value received. ' 


CD 


Liverpool^ 18 th June, 
18 —. 

pay to the Natal Coffee 
One Hundred Pounds, 


^ ^ Company, Limited, and 

^ ^ c . by its authority. 

To the Indian Sugar Com- ^ 


pany. Limited. 




a- 5 IS ^ 
O S ^ 




Arthur Jenkins, 

^ Manager 

£or state what office he 
holds']. 


If either of the companies whose names appear on 
this bill were to succeed in repudiating the authority of 
the person signing itst-name, he would be liable to con- 
viction upon proof of the absence of authority unless he 
could show that he believed he had authority, which 
would be difficult. 


CHEQUES. 

21. A cheque is a bill of exchange drawn on a banker 
payable on demand.* (B. E. A., s. 73.) ^ 

® The rules already given as to bills apply to cheques 
as far as applicable. A cheque, therefore, must be tor a 
sum certain in money, and must* not direct payment in 
bills of exchange or country notes, and must not be 
made payable on a Contingency. As long as the sum 
is certein there is no restriction as to the smallness of 
the amouiit. See under the head of bills as to the 

♦ Both the words ** on demand ** or “ at sight ** are dispensed with 
beoanae, when no time is mentioned, a hill is payable on demand. 
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repeal of the restrictive statutes. Where the amount 
expressed in figures differs from the amount expressed 
in words, the latter is the amount payable. 

Being a bill payable on demand, a che<jue does not 
require acceptance. The banker, by cancelling it, under- 
takes to pay it. 

A cheque may be drawn payable to bearer, in 
which case it needs no indorsement, or it may be drawn 
rayable to A» B., to A, B, or order, or to the order of A, 
B., and in all these three cases it passes by the indorse- 
ment of A. B. It may also be drawn payable to A. B. 
and C. jD. or order, or to A, B. or C. D, or order, and in 
the former case requires the indorsement of both and, 
in the latter, passes by the indorsement of either. ^ 

It may be drawn payable to the holder of an oflBce 
for the time being, in which case it should be indorsed 
by the occupant of the office writing his name and the 
omce which he holds. • • 

Lastly, it may contain words proh^iting transfer (as 
pay to A. B., not transferaJde), in which case it will not be 
negotiable but will be valid between the parties. 

As in case of a bill, a cheque drawn in favour of a 
fictitious or non-existing person (such as I presume 
‘‘rent’* or “poor-rate” would be) or order, may be 
treated as pay^le to bearer. 

23. The ordinary form of cheque is as follows f 


X. 

London, Ist Nov., 18 — 

Messieurs Drummond, ^ 

Pay to Alexander Pope or hearer [or order] 

One Hundred Pounds. 

£100 Os. Od. JoHK Deydbit. 


Like a bill, a cheque is not invalid by reason only that 
it is ante-dated, post-dated, or dated on a Sunday. 

24. The authorijby of the banker to pay a cheque is 
ended by countermand of payment, by notice of the 
death*of the customer who drew it, or by the fact of his 
bankruptcy. 

25. In Gotland a cheque operates, from the time of 
its presentmenhN^ the^anker, as an assignment of the 
sum which it bears from the customer to the payee or 
holder, and, if the banker has sufficient funds of the 
customer and does, not pay the money, the ^holder has 
an action against the baiter. But in England and 
Ireland there is no privity of contract between the 
holder and the banker and, if the banker, though having 
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funds, does not pay, the holder cannot sue him, but must 
resort to his remedy against the drawer or indorsers of 
the cheque. There are exceptions ; as where the banker 
has undertaken to pay the cheque and where money 
has been paid to him and accepted by him for the ex- 
press purpose of meeting the cheque. 

26. A banker is bound to know his customer’s hand- 
writing, and the loss is his own if he pays a cheque on 
which his customer’s signature as drawer is forged. 

So the loss falls on the banker if he pays a cheque in 
which the amount has been fraudulently raised (which 
is a forgery) unless the customer has issued the cheque 
so carelessly drawn as to give an opportunity to the 
forgery. 

Ibut where a cheque payable to order is paid by the 
banker in good faith and in the ordinary course of busi- 
ness it is not incumbent on him to show that the indorse- 
ment of the paj^ee or any* subsequent indorsement was 
made by or under the authority of the person whose 
indorsement it puVports to he* and the banker is to be 
deemed to have paid the cheque in due course although 
such indorsement has been forged or made without 
authority. (B. E. A., s. 60, and see 17 and 18 Viet., c. 59, 
s. 19.)* 

In fact, as the Act last referred to puts it, an indorse- 
ment which purports to be that of the person to whom 
the cheque is payable is a suflSlcient authority to the 
banker to pay the amount to the bearer. 

Section 60 of the BS, E. Act applies equally to the 
forgery of the indorsement of the payee named in the 
bo^ of the cheque, add to the forgery of the indorse- 
ment of a person who, by means of a special indorse- 
ment, has become payee. 

27. A customer being thus liable to be charged with 
a cheque which has got into the wrong hands, and an 
indorsement on which is forged, the precaution usually 
adopted against this is to cross the epeque. 

A cheque is crossed generally by writing across it the 
words “ and comppiy,” or some abbreviation thereof 
between two paral lei transverse lines, f either with ot 
without the words ‘‘not negotiable; ” or two parallel 
transverse lines simply, either with or lisithout the words 
“ not negotiable.” ^ 

A cheque is crossed specially by writing across its 

* But thi» protection does not apply to any bill, except one drawn 
on a banker payable on demand, wnioh is a cheque. 

t Lines drawn across the cheque in the same direction as the 
acceptance o| a bill is written in ttm form abere giTcn, 
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face the name of a banker, either with or without the 
words “ not negotiable/’ and the lines are not wanted in 
this kind of crossing. (B. E. A., s. 76.) 

The drawer may cross the cheque in any of these 
ways, and so may the holder if he gets it uncrossed. 
And where it is crossed generally the bolder may cross 
it specially, by adding the name of a banker, and, in any 
case, he may add the words “ not negotiable.” (B. E. A., 
s. 77.) A crossing once put on the cheque must not be 
alter^, except as above mentioned, or obliterated. 

When the cheque is crossed generally (i. c. with the 
lilies with or without “and Co.”) the banker on whom 
it is drawn must only pay it to some other banker. And 
where the cheque is crossed specially (i. e. with the napie 
of a banker), the banker on whom it is drawn must only 
pay it to that banker or his agent for collection.* 

28. If the banker on whom the cheque is drawn obeys 
the crossing — that is pays, i^ good faifh and without 
negligence, the cheque crossed generjj^y to some banker, 
or the cheque crossed speoially to the particular banker, 
or his agent — the banker paying may debit his customer, 
the drawer, with the amount, And, what is of equal 
importance, if the cheque has come into the hands of 
the payee, he is to be regarded as paid whether he lost 
the cheque or not. (See B. E. A., s. 80.) 

29. If, however, the banker disobeys the crossitog — as 
by paying a cheque crossed in anyway over the counter 
or paying to the wrong banker a cheque ci’ossed specially 
— he not only cannot debit his customer with it, but is 
liable to the “ true owner ” for any loss he may sustain 
awing to the cheque having beSn so paid. (B. E. A., 
s. 79.) 

The “ true owner ” means the person who is by law 
entitled to the possession or proceeds of the cheque. 
K the cheque has not come to the hands of the payee, 
this person will be the customer, the drawer ; if it has 
come to the hand% of the payee, he may or may not be 
the true owner.f 

• A banker to whom a cheque is crossel (i. e. whose name ik 
written across it) may cross it again to the banker who is his agent 
for collection ; but,^ with ^thk exception, a cheque must not be 
crossed with the nilbes of two bankers. 

f For instance, if a cheque is drawn in^favour of A. B. or order, 
and is given to him and is crossed either by the drawer or by A. B. 
himself and he loses it, and the finder forges A. B.k indorsement 
and gets the cheques paid, not through a banker, but across the 
counter of the banker on whom it is drawn, A. B. is the ^‘true 
owner.** And A^ B. would continue the true owner though the 
finder, having forged his indorsement, had paid away t^e cheque iot 
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80. Where, on presentment, the cheque does not 
appear to be crossed or to have had a crossing which has 
been obliterated or to have been altered or added to 
otherwise than is allowed by the Act, and the banker 
pays it in good faith and without negligence, he incurs 
no liability, and the payment is not to be questioned on 
the ground of disobedience to the crossing. (B. E, A., 
8. 79.) 

31. Where a cheque is crossed generally or specially, 
but not otherwise, an additional safeguard is provided 
by the words “ not negotiable.” To make the value of 
these words plain, the reader must be told the following 
rule A bill or cheque which is onginally made, or has 
by ^^enuine indorsement become, payable to bearer, 
passes from hand to hand like money, and, though the 
under or the thief cannot recover upon it, any one who 
takes it bond fide and for value from the finder or the 
thief may do ss*. And therefore a payment, bond fide 
and without negligence, even to the finder or the thief, 
will discharge the party paying. 

Now the crossing does not effectually protect the true 
owner against this rule, because the man who takes the 
cheque in good faith and for value from the finder or the 
thief can present the cheque or get it presented in 
accordance with the crossing and, if payment has been 
countermanded, or is, for any reasonf refused, may 
maintain an action against the drawer and indorsers. 
But the effect of the words “ not negotiable ” is that the 
person who takes the cheque cannot have, and is not 
capable of giving, a better title to the cheque than that 
which the person from Vhom he took it had. (B. E. A., 
8. 81.) 

A “ not negotiable ” cheque may, therefore, be passed 
by the true owner to any other person, and the latter, 
whether he takes it gratuitously or for value, will become 
a true owner in turn, only no one can become a true 
owner who takes the bill from one who has no title to 
it. The transferee must inquire into the transferor's 
title, and will of coj^rse want hie indorsement, a«d is 

value to an innocent person, for a forged indorsement confers no 
trouble on a person however innocent, and however much value he 
may have giveu. If, however, A. B. had inddkwed the cheque in 
blank, which would make it ^yable to bearer, and the finder passed 
it for value to C. D. who ^ot it paid across the counter, C. D. would 
he the true owner and, having received the money, would have 
nothing to complain of. 

In the two former cases, A. B. would maintain an action agidnst 
the drawee for paying the cheque in a manner forbidden by the 
crossing. 
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accountable to the true owner if the cheque ha^ passed 
through the hands of any person who has no title to it 
The words “not negotiable” impose no additional lia- 
bility on the banker on whom the cheque is drawn, or 
on the banker to whom it is crossed. The former will 
pay the cheque as a matter of course to the latter. The 
only advantage of the words is that they give the true 
owner a remedy against a subsequent holder who has 
got the money for the cheque without a title to it. 

32. I ought to add, in regard to crossed cheques, that 
when a person without a title to a crossed cheque pays 
it in to his account with a banker, or, if it is crossed 
specially, to his account with the specified banker, the 
latter, by merely receiving the money for his customgr, 
incurs no liability to the true owner of the cheque. 

33. Another safe way of remitting money, say from a 

country town to me in London, is for the remitter to 
go to a country banker and, iA return fir the amount 
and a small commission, buy a draft drawn by the 
country banker on his agents, bankers in London, in 
favour of himself, the remitter, or order, and then to 
indorse the draft specially in favour of my banker and 
post it to me. If it arrive safely, I take it to my banker 
and tell him to place the money to my credit. If it is 
stolen, detection, is certain for two reasons: one that 
my banker’s si^ature is known to every banker in 
London, and the other that bills drawn on one banker 
which have become payable to another are presented in 
a recognised course. • 

If the bill were made payable a few days after date or 
sight instead of at sight, the retfxitter would have the 
further security of being able to warn the bankers on 
whom it was drawn in case he heard from me that it had 
not reached me. 

A cheque drawn in favour of a company or other 
corporation should insert the full name of the payee ; 
otherwise there wilj be a difficulty in the indorsement, 
for the officers of the company have no authority to sign 
for it 4n any but its true name, y the company is 
limited, the word “limited” is not a merely descriptive 
word, but is as much a part of the name as any other 
word. •• 

Cheques drawn on behalf of a company would be cor- 
rectly drawn so as to bind the company if its name were 
merely written, without more, by a person having 
authority (Companies Aci, 1862, s. 47), and the com- 
pany’s seal, without more, would be sufficient (B. £• 
A., s. 91). But it is better to follow the othey alteina* 
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tire of 8. 47 of the Act of 1862, and have the cheque 
signed by some person or persons on behalf of the com- 
pany, thus : 

SlONATlTEB OP CHEQUE ON BBHALP OP COMPANY. 

On behalf of the Company [Limited]. 

A. B., Managing Director. 

The authorised person must not sign “ A. B., director 
(or manager) of the Company, Limited ” ; for it 
would then be A. B/s own cheque, and the words follow- 
ing would be only descriptive of A. B. 

The writing or impressing the full name of the com- 
pany in every drawing and indorsement made on its 
behalf is as important as it has been stated to be in 
the case of bills. (Comp. Act, 1862, s. 42.) 

¥ A 

PROMISSORY NOTES. 

i 

35. A promissory note is an unconditional promise 
in writing made by one person to another, signed by 
the maker, engaging to pay on demand or at a determin- 
able future time, a sum certain in money, to, or to the 
order of, a specified person or to bearer.” (B. E. A., s. 82.) 

Provided it be for a sum certain in utoney, it may be 
made in the ordinary form for any amount, however 
small. See under the head of bills as to the repeal of 
the statutes making notes invalid below certain amounts. 
The rule as to the figures differing from the words 
representing the amo^iut is the same as in the case of 
bius and cheques. “It is not invalid by reason only 
that it contains also a pledge of collateral security with 
authority to sell or dispose thereof.” (Ibid,) 

It is “ inchoate and incomplete until delivery thereof 
fio the payee or bearer.” (B. E. A., s. 83.) 

, Like a bill, it is a negotiable instrument. 

When made bv one person in faVour of another, it 
may be in the following form : — ,, 

XIL Single Peomissoey Note Payable aptee Date. 

£100 Os. Od. 'jLondbn^ Nov,, 18 — ^ 

Two months after d^.te I promise to pay to Mr. John Cade, 
or order. One Hundred Pounds, value received. 

Thomas Moee. 

* This note, when indorsed by the payee, John Gade,> 
becomes payable to bearer, and no further indorsement 
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is necessary on its passing from hand to hand, though 
to require one would add to the security. 

36. A promissory note may be made payable to a firm, 
or a corporation, or to two or more either jointly or in the 
alternative or to the holder of an office, as has already 
been stated a bill may be made payable. And the rules 
as to indorsement are the same as in the case of a bill. 

Days of grace are the same for notes as for bills. 

37. A promissory note may be made by two or more 
makers, and they may be liable thereon jointly, or 
jointly and severally according to its tenour. (B. E. 
A. s. 85.) 

Where a note runs I promise to pay ” and is signed 
by two or more persons, it is deemed to be their joint 
and several note. Ibid. 

XIII. Joint Pkomissoey Note payable aftbe Date. 

£100 Os. Od. • London^ 1^^ Nov, 18 — 

Two months after date we*' promise to ^ay to E. P. or order 
One Hundred Pounds, value received. 

A. B. 

C. D. 

XIV. Joint and Seveeal Peomissoey Note payable 

aptee Date. 

£100 Os. Od. ^ London, 1st Nov, 18 — 

Two months after date we and each of usf promise to pay to 
E, F, or order One Hundred Pounds, value received. 

9 A. B. 

C. D. 

38. By the quotation from th^ statute and the forms 
given, it will be seen that a note signed by two may 
contain no promise but that in which the two makers 
join, or may contain a distinct promise on the part of 
each as well as a joint promise on the part of the two 
together. In either case the promise only relates to the 
same sum. The person taking such a security from two 
should see that it is joint and several, so that he may 
be abl^ to sue either maker separately or both jointly^ 
and release or settle with one without discharging the 
other. J The same remarks apply, however many makers 
there are. 

* There is no need to add jointly after in order to 

make the promke a joint one. 

f Or “ we jointly and severally promise &c.” 

J In doing this, he must expressly reserve his right against the 
other. If either satisdes the note, of course there is no claim against 
the other. 
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39 . Promissory notes, whether made by one or by 
more, may be made, like bills, payable ‘‘ after sight, 
which means, in the case of a note, “ after exhibition to 
the maker.” If this form is desired, instead of ‘‘ date ” 
at the beginning of the note, say ‘‘ sight.” 

40. They may also be made payable on demand. 

XV. Peomisbobt Note payable on Demand. 

£100 Os. Od. LondoUf Nov, 18 — 

On demand I* promise to pay to E. F. or orderf One Hun- 
dred Pounds, value received. 

A. B. 

* Unlike a cheque, which is a bill of exchange payable 
on demand, a promissory note so payable need not be 
presented at once but is often meant to be a continuing 
security. Bu^, where s’-ch a note has been indorsed, it 
must be presented for payment within a reasonable 
timej after the indorsement, and, if it be not so pre- 
sented the indorser is discharged. B. E. A., s. 86. 

41. A bank note is a promissory note made by a 
banker, payable to bearer on demand. Bank of England 
notes are a legal tender in England, except at the bank 
itself and its branches for sums exceeding £5, that is if 
I ow^ a man five pounds and a penny J[ie is bound to be 
satisfied with a B. of E. £5 note and a penny. The 
notes of other banks are a good payment if taken with- 
out reservation, but a3e not a legal tender, i. e, are not 
what the creditor is bound to be satisfied with. 

42. Where a company, incorporated by its own statute 
or charter, or under the Companies Acts, has authority, 
express or arising from the nature of its business, to 
give a promissory note, the instrument should be made 
in accordance with the rules given above for bills of 
exchange to which a company is a party. The following 
is the form of a 

• Or ‘‘ we or “ we and each of us,^’ or — what is the pame thing 
— we jointly and severally.’’ 

t As this note is in favour of E. F. or order, it requires indorse- 
ment and is not issued payable to bearer on demand. If it were, 
being for £100 or under, it could only be issued by a banker licensed 
by the Commissioners Inland Revenue. 

J In determining what is a reasonable time, regard is to be had 
to the nature of the instrument, the usage of trade and the facts of 
the particular case. {Ibid,) In one case, where it was shown that 
the maker gave the note as a continuing security, ten months after 
indorsement was held a reasonable time. {Chartered Mercantile 
Bank of Jndia v. Dickson^ 3, L. R. P. C. 579.) 
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XVL Peomissoby Note by an Unlimited in yayoite op 

A Limited Company. 

£100 Os. Od. London^ Nov.y 18 — 

Three months after date the Indian Sugar Company Limited 
promises to pay the Natal Coffee Company or order One Hun- 
dred Pounds, value received. 

For the Indian Coffee Company 
Limited and by its authority. 

A. B. [^Manager], 

[or as the case may he']^ 

Indorsement should be made in the same way ; i, e. 
for the company, giving its full legal name, and signed 
by the authorised officer.* • 

43. In order to render the indorser of a note liable it 
must be presented for payment on the due date, if pay- 
able at a fixed time ; otherv4se according to the rules 
given above. This presentment may, ij ordinary cases be 
made to the maker personally anywhere or at his house 
or office to any person in charge. The rule is thD same 
though a particular place of payment is indicated by a 
memorandum, such as is often written at the top or 
at the foot of the note or across it ; as payable at 
No. 1 Bridge Street.*’ But, where the note is, in the 
body of it, mad% payable at a particular place (as “ I 
promise to pay at No. 1 Bridge Street ”), it must be 
presented at that place even for the purpose of making 
the maker liable and of course* the indorsers will not 
be liable unless it is so presented (B. E. A., s. 87). 

44. Promissory notes of cour^ have not to be pre- 
sented for acceptance or accepted ; but save as regards 
acceptance the rules above given as to bills apply to 
promissory notes, the maker of a note corresponding 
with the acceptor of a ^bill, and the first indorser of a 
note corresponding with a drawer of a bill accepted 
payable to drawer’g order (B. E. A., s. 89). 

NOTICE OF DISHONOUR. 

45. When a cheque has been dishonoured by non- 
payment and wlfen a bill has been dishonoured by non- 
acceptance or non-payment, the hdlder, or some one on 
his behalf, must, in most cases, give notice to the 

* The mere name of the company would be sufficient if in fact 
written by a person having authority to write it ; but the form 
which gives the name of the person who professes t^ have t^t 
authority is more satisfactory. 
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drawer and indorsers if it is intended to hold them 
liable on the instrument. So, if a note is dishonoured 
bv non-payment, notice must be given to the indorsers 
ii they are to be held liable. There are some cases 
where these parties are liable on the instrument without 
the notice; but the mere fact that, without the notice, 
they know of the dishonour or that the person primarily 
liable is bankrupt, does not dispense with notice. 

The acceptor of a bill and the maker of a note are not, 
in any case, entitled to notice of dishonour. 

The notice may be rerbal or by writing with a verbal 
addition; but a complete notice in writing affords 
better proof both of the fact and of the terms. 

‘ The holder will do well to give the notice to all the 
prior parties (except acceptor or maker) whose ad- 
dresses he knows ; but if he only knows the address of 
the last indor.ser and gives notice to him, it becomes 
his interest to give notice to those above him in order 
to hold them liable to him, and so on of each party in 
order* 

When the person giving the notice, and the person to 
whom it is given both live in the same place, the notice 
must be given so as to be received the next day after 
dishonour, or after the receipt of notice of dishonour, 
as the case may be. ^ 

When they both live in different places, the notice 
must be given as early as a letter would arrive if posted 
on the day after dishc^iour, or after receipt of notice of 
^shonour, as the case may be. 

Notice by post isr sufficient and is usual; but the 
sender must be prepared to prove the posting in time 
and to a correct address. With these, as with other 
notices, the sender should keep a copy wdth a memo- 
randum of posting or delivery. 

The following forms will serve as guides : — 


XVII. Notice to Deaweb or Dishonoue by Non- 
< Acceptakcb. ^ 


lEesidence oj holder, day, months and year,"] 
Sir,- < - 

The draft for £l(y) at three months, dated the day of 
\month and year\ drawn by you upon C. D., and indorsed by 
you to me, was yesterday presented to him for his acceptance, 
which he refused to give, and the bill now lies in my hands 
dishonoured. 


I am, Sir, yours, etc., 

E. P. 


To A. B. 
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XVIII. Notice op Dishonoub to Dbawee op Bill. 

[Residence of holder^ day, month, and year,~\ 

Sir, — 

The bill for £100 at three months, dated the day of 

[month and year], drawn by you upon C. D., and accepted by 
him [and indorsed by you*], was yesterday presented for pay* 
ment, and dishonoured, and now lies in my hands unpaid. 

I am. Sir, yours, etc., 

To A. B. 

XIX. Notice op Dishonoue to Indoesee op Bill, 

[Residence of holder, and day, month, and yearJ] 

Sir, — 

The bill for £100 at three months, dated the day of 

[month and year], drawn by A. B. upon C. D., and acceded 
by him, and indorsed by you, was yesterday presented for 
payment, and dishonoured, and now lies in my hands unpaid. 

^ I am, S^, yours, etc., 

To S. T. E. F. 

XX. Notice op DisnoNdtrE to Deawbe op Cheque. 

\Residence of holder, and day, month, and year,] 

Sir, — 

Your cheque for £100 on Smith, Payne and Smith, dated 
the day of [month and year] in favour of was 

yesterday present^ for payment [follow last preceding form], 

XXI. Notice op Dishonoue to Indoesee op Cheque. 

[Residence of holder, ar^ day, month, and year,] 

Sir, 

A. B/s cheque for £100 on Smitl^ Payne and Smith, dated 
the day of [month and year], and indorsed by you, 

was yesterday presented for payment [follow notice to indorser 


XXIL Notice op Dishonour to Indorsee op Note. 

[Residence of holder, and day, month, and year^ 

Sir,— 

A. B.'s promissory note at three months for £100 in favour 
of [yod or order] and indorsed by you ^ was yesterday pre- 
sented for payment \^follow notice to indorser of hill,] 

As to the Snfiimary Procedure on Bills of Exchange 
Act, 1855 ” [18 and 19 Yict., c. O'}], stiU in force in the 
county courts, see Class YIII, 15. 

♦ If the bill be drawn payable to the drawer’s order, it will, of 
course, have been indorsed by him ; if not so indorsed omit the 
words in brackets. 
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STAMPS. 


46. The stamp duty on a cheque (which is a bill, 
draft or order payable on demand) is One Penny, 
which may be denoted by an impressed or by an adhe- 
sive stamp. In the latter case, it must be afl&xed by the 
drawer and he must cancel it in the manner required 
for .the cancellation of such stamps {see Chap. XIII ). If 
the drawer does not affix a stamp, a subsequent holder 
must do so and cancel it and, if no holder does so, the 
banker must. 


j/S OP Exchange, not being cheques, and Peomis- 
SOEX Notes, drawn, payable, or actually paid or 
indorsed or negotiated in the United Kingdom, 
bear, where the amount does not exceed . £6 . 

Exceeding £5, aad not exceeding . . £10 . 


s. d* 
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100 for every £100 or fractional part of 
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0 
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1 

2 

3 

6 

9 

0 


1 0 


If the amount is payable with inte^st it does not 
require a higher stamp duty. If a receipt is given on a 
duly stamped bill, cheque or note, it requires no addi- 
tional stamp. « 

The following are the — 

Exemptions." 

Bank of England notes and Bank of Ireland notes. 

Drafts or orders drawn by any banker in the United Kingdom 
upon another banker in the United Kingdom, not payable 
to bearer or to order, and used solely for settling accounts 
between them. 

Letter written by one such banker to another such banker, 
directing the prf yment of a sum of money ; but not payable 
to bearer or to order and not sent or delivered to the 
person to whom payment is to he madq. or to any one on 
his behalf. * 

Letters of credit granted in the United Kingdom, authorising 
drafts to be drawn out of the United Kingdom, payable in 
ths United Kingdom. 

Orders of the Paymaster-General of the Court of Chancery in 
England or the Accountant-General of the. Supreme Court 
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of Judicature in Ireland 5 warrants for payment of annuities 
granted by the National Debt Commissioners or for any 
dividend or interest on Parliamentary Stocks or Funds ; 
bills by the Lords of the Admiralty on the Accountant- 
General of the Navy ; bills drawn for payment of Army 
pay, or allowance from any public account; coupons 
attached to any security. 

Draft or order drawn on any banker in the United Kingdom 
by an officer of a public department of the State for pay- 
ment of money out of a public account. 

Bill drawn in the United Kingdom for the sole purpose of re- 
mitting money to be placed to any account of public 
revenue. 

Coupon or warrant for interest attached to and issued with 

security or with an agreement or memorandum for the 
renewal or extension of time for payment of a security. 



CLASS II-SEOURITIES. 
CONDITIONAL BILLS OF SALE. 


1. “Bill of Sale” is a name given to a deed, or instru- 
ment under seal, by wbicb personal chattels are trans- 
ferred without delivery: for the delivery of the deed 
does instead of the delivery of the chattels 

Tn this place we are only concerned with those bills 
of sale which are given as securities for money. (As to 
absolute bills of sales, see (Class IX). These instru- 
ments are made securities for money by the debtor 
conveying the property in the personal chattels to the 
creditor with the proviso that he is not to take possession 
of them as long as certain payments are made and 
that, when they are made, the chattels shall become the 
property of the debtor again.* These documents are 
regulated by the Bills of Sale Acts, 1878 and 1882, which 
give the name grantor to the debtor who conveys the 
chattels, and grantee to those to whom tji’.ey are conveyed. 

A bill of sale given as security for money may be a 
security for money already due or for money advanced 
at the time or partly fur one and partly for the other. 
In either case, when given as security “ for the pay- 
ment of money by th^ , grantor thereof” [as it almost, 
always is], it is required by Sec. 9 of the Act of 
1882 to be made in accordance with the form given in 
that Act, and will otherwise be void. That is, it must 
substantially follow the form, (See form 1.) 

2. A bill of sale can only deal with “ personal chat- 
tels,” which means articles “capable of complete 
transfer by delivery.” 

The extent of the term “ personal chattels” Js most 
- easily explained By stating first that it does not include 

* Though the holder of a Bill of Sale by way of security for repay- 
ment of money acquires thereby the property iq the goods included, 
yet if the grantor become Bankrupt, the grantee’s title is liable to 
oe defeated by the TrustCe’s, if the goods are trade effects and have 
remained, at commencement of the Bankrupt^, in the reputed 
ownership of such grantor. Again a grantor, a Farmer, gave a Bill 
of Sale in farm stock, — afterwards he sold part of the stock in the 
usual way of trade. It was held that the innocent buyer could hold 
as gainst the Bill of Sale holder. See National Mercantile Bank 
v. Sampson'^ 5 Q. B, D., 177. 
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leaseholds nor fixtures in general when assigned to- 
gether with an interest in the land or building,* nor 
growing crops when assigned together with the land, nor 
stock or shares of a government or of a company, nor 
stock on a farm if, by custom or by covenant, it is not 
removable, nor choses in action.f 

What it does include is ‘‘ goods, furniture and other 
articles capable of complete transfer by delivery, and 
{when separately assigned or charged) fixtures and grow- 
ing crops {Act of 1878, s, 4). 

It also includes trade machinery, that is, machinery 
used in or attached to any factory or workshop ; but 
not*-~- 

(1) The fixed motive powers, such as the water- wheeis 

and steam engines, and the steam-boilers 
donkey engines and other fixed appurtenances 
of the said motive powers ; nor — 

(2) The fixed power machinery, such*as the shafts, 

wheels, drums and their fixed appurtenances, 
which transmit th# action of the motive powers 
to the other machinery, fixed and loose ; nor — 

(3) The pipes for steam, gas and water in the factory 

or workshop {Act of 1878, s. 5). 

3. The following is the — 

I. Stattttoey form of Bill op Sale as Seoueity foe 

Money. 

This Indenture made the <^ay of between 

A. B. of of the one part and C. D. of 

of the other part Witnesseth that in consideration J of the sum 
of £ now paid to A. B. by Ol). the receipt of which 

the said A. B. hereby acknowledges [or whatever else the con^ 
sideration may he the said A. B. doth hereby assign unto 

* This means ‘‘in the same deed,” not “by the same words” 

[Act 0/1878, 7] 

f Tour choses in action are things which are not in your actual 
or constructive possession, such as money owing to you, legacies 
and residuary estate bequeathed to you, trust funds, stock, bills of 
exchange, etc. 

J If tire consideration is any sum under £3C^ the instrument will 
be void {Act of 1882, s. 12), and if it is not truly set fortlu the 
instrument will be void as to the chattels which it comprises {Ibid., 

B. 8). The Courts hane said that, in stating the consideration, what 
took place need not ne stated in precise detail. It is sufficient if the 
consideration be expressed with substantiad accuracy — if the legal 
effect or the commercial and business effect of the transaction be 
given {Ex parte Johnson^ 26, Ch« D. 338 ; ex parte National Mer^ 
omtile Bank^ 16 Ch. D. 42; Credit Company v. Cohh^ 6 0. B. 
D. 298). Nevertheless the greatest care is demanded in the true 
statement of the consideration ; for want of which many bills of sale 
have been set aside. 



26 


CLASS II. 


C. B. his executors^ administrators and assigns all and singular 
the several chattels and things specifically described in the 
Schedule hereto annexed by way of security for the payment of 
the sum of £ and interest thereon at the rate of 

per cent, per annum [or whatever else may he the rate']. And 
the said A. B. doth further agree and declare that he will duly 
pay the said C. D. the principal sum aforesaid together with 
interest then due by equal payments of £ 

on the day of [or whatever else may he the 

stipulated times or time of payment]. And the said A. B. doth 
also agree with the said C, D, that he will [here insert terms 
as to insurance t payment of rent or otherwise ^ which the parties 
may agree to for the maintenance or defeazance of the security 

Provided always that the chattels hereby assigned shall not 
bq^ liable to seizure or to be taken possession of by the said 
C. B. for any cause other than those specified in section seven 
of the Bills of Sale Act (1878) Amendment Act 1882. 

In witness whereof the said A. B, hath hereto set his hand 
and seal the day«fiand year fifst above written. 

A. B. [Seal.] 

Signed and sealed by the said^A. B. in the presence of me. 

E. F. 

[Address and occupation.] 

4. Annexed to this bill of sale or written on it there 
must be a schedule containing an inventory of the per- 
sonal chattels comprised in it and, aj^/ regards what is 
not specifically described* in the inventory, the bill of 
sale is to have no effect except as against the grantor 
himself. [Act of 1882, a>. 4j . And, although the personal 
chattels are specifically described, the bill of sale will 
be void in respect of them, except as against the grantor, 
if he was not the true owner at the time of signing and 
sealing the instrument. (Act of 1882, s. 5.) 

Of course if the grantor professes to convey what is 
another’s, the instrument oinds no one but himself. 
But the provision is aimed at property which the 
grantor shall afterwards acquire. 

To this the Act creates an exception, the true value 
of which shall be explained further on, in farour of 
certain things \fhich do not all admit of specific de- 
scription, namely, 

Crops actually growing wheiL^the bill of sale is 
executed and “ separately assigned or charged” 
[which mean^ separately from the bond] and 
Fixtures “ separately assigned or charged ” 

* The description must be as good as what is “ used in businass,*' 
** Household furniture and efi’ects * and implements of husbandry 
are insufficient without details. 



CLASS IL 


27 


(whicli means separately from the land or build- 
ing) and any plant or trade machinery, where 
such fixtures, plant or trade machinery “are 
used in, attached to or brought upon ” any lands, 
factory, shop, &c. in substitution for the like 
ai’ticles described in the schedule. (Ibid.) s. 6.) 

The consideration for which the bill of sale is given 
must be truly set forth ; otherwise the instrument will 
be void in respect of the personal chattels contained 
therein. (Act of 1882, s. 8.) But see the note to the 
statutory form of bill of sale, ante. 

5. The proviso at the end of the form above given not 
only saves a good deal of writing in the instrument 
itself but compulsorily inserts the very reasonable provi^ 
sions of the seventh section to which it i^efers, namely, 

Personal chattels assigned under a bill of sale * shall not be 
liable to be seized or taken possesion of by tjie grantee for 
any other than the following causes : — 

(1) If the grantor shall make default in p^meut of the sum 

or sums of money therfby secured at the time therein 
provided for payment, or in the performance of any 
covenant or agreement contained in the bill of sale 
and necessary for maintaining the security ; 

(2) If the grantor shall become a bankrupt or suffer the 

said goods or any of them to be distrained for rent, 
rates or tax^ ; 

(3) If the grantor shall either fraudulently remove or suffer 

the said goods or any of them to be removed from 
the premises; • 

(4) If the grantor shall not, without reasonable excuse, 

upon demand in writing by tljaigrantee produce to him 
his last receipts for rent, rates and taxes ; 

(6) If execution shall have been levied against the goods of 
the grantor under any judgment at law. 

6. The execution of a bill of sale by the grantor must 
be attested by one or more ci edible witnesses, not being 
a party or parties thereto. It is no longer necessary 
that a solicitor shall attest the execution, or that the 
attestation shall contain a statement that the witness, 
before execution, explained the effect of *the instrument 
to the grantor. (Act of 1882, s. 10.) This is so, both 
as to absolute and^ conditional Bills of Sale, 

7. If the bill of sale is executed i^ England, it must 
be registeredt within seven clear days after its execu- 

♦ That is, when given as a security for money ; for the Act of 
1882 applies to none other. 

t The Masters of the Supreme Court of Judicature execute the 
office of Eegistrar under the Bills of Sale Acts, 1878, 1882. 
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tian ; if in any place out of England, then within seven 
clear days from the day when it would arrive in England 
in the ordinary course of post if posted immediately 
after its execution. {Act of 1882, 8. 8.) If the time 
expires on a Sunday or day when the office is closed, the 
registration will be valid if made on the next following 
day on which the office is open. (Act of 1878, 8. 22.) 

The person who desires to register must attend at 
the office of the Master at the Central Office at the 
Royal Courts of Justice with (1) the original bill of 
sale duly stamped and its schedule (2) a true copy 
thereof and of every attestation and execution and (3) an 
affidavit of the time of the bill of sale being made or 
given and of its due execution and attestation and a 
description of the residence and occupation of the 
person making or giving the bill of sale and of every 
attesting witness. (Act of 1878, s, 10.) 

The descrif>tion of the residence and occupation of 
the grantor and^of the attesting witness must be accu- 
rate and complete, and mu-st state the residences and 
occupations at the time of the execution of the bill of 
sale. If a man follows any calling, it will not do to 
describe him merely as “ gentleman ” or “ esquire,” 
and if a man is a clerk, he must either be described as 
a clerk in holy orders or as a clerk to such and such a 
person. * 

An affidavit merely verifying the signature of the 
attesting -witness is not an affidav.t of a “due attesta- 
tion,” it must state that the witness was present at the 
execution. {See Form viii.) 

If two or more bilts'*are given con prising, in whole or 
in part, the same chattels, they have priority as regards 
such chattels, according to the dates of their registra- 
tion respectively. (Act o/1878, s. 10.) 

A transfer or assignment of a registered bill of sale 
need not be registered, (J5id.). 

8. The registration of a bill of sale becomes void 
unless it is renewed within five years. {Act of 1878, 
8 . 11 .) 

Five years must not be allowed to elapse between the 
registration and the first renewal, or between that and 
the second renewal, and so on.* ThWenewal is effected 
by filing an affidavit stating the date of the bill of sale 
and of the last registration thereof, and the names, 
residences and occupations of the parties thereto as 

♦ The omisBion to renew the registration within five years renders 
the bill of sale wholly void even as between grantor and grantee, 
(Fenton v, Blythe^ 25 Q. B. D., 417 ) 



OLA.SS II. 


29 


stated therein and that the bill of sale is still a subsist- 
ing security. ^Ict of 1878, s. 11. (See Form xiii.)* 

9. The Masters of the High Court keep a book called 
a “ Register,” in which are entered bills of sale, their 
registration and renewals of registration, with par- 
ticulars of the instruments as required by the Act of 
1878, and also an Index to facilitate searches. All 
grantors whose names begin with the same initial are 
indexed together, but the alphabetizing is carried no 
further. (Ac^ of 1878, s. 82.) 

When the affidavit describes the grantor as residing 
outside the London bankruptcy district (see Bank- 
ruptcy Act, 1883), or where the bill of sale describes the 
chattels enumerated therein as being in a place outside 
that district, the Masters send an abstract of the bill of 
sale to the registrar of the County Court in whose 
district the grantor resides or the chattels lie, and, it 
they lie in two districts, to th8 registraiPof the County 
Court of both. Any one may searqji at the Central 
Office or the County Oour^ on payment of Is. and may 
have copies or extracts on paying 6d. for every 72 words, 
a figure counting as a word, and may himself make 
extracts of the dates of execution, registration, renewal, 
and satisfaction and the names, residences and occupa- 
tions of the parties, and the consideration ; paying Is. 
in judicature stiimps for each bill of sale inspected. 
(Act of 1878, s. 16 ; Act of 1882, s. 16.) 

Before taking a bill of sale, it is desirable to search 
in order to see whether the gralitor has already given 
a bill of sale of the same chattels and, if so, whether it is 
satisfied. • 

10. Where there has been an omission to register a 

bill of sale or an affidavit of renewal within the times 
allowed or a mis-statement of the name, residence or 
occupation of a person, a J udge may order the time to 
be extended, or the omission or mis-statement to be 
rectified, if he is satisfied that the error “ was accidental 
or due to inadvertence,” and he may impose terms as 
to 8ecu!l*ity, notices, See. ^ ^ ^ 

11. A Master, upon receiving the prescribedf evidence" 

* The fees, whicl^ are payable in common law stamps are: — 
Filing bill of sale, Filing affidavit of execution 28. Affidavit 
of renewal (including filing) Sb. (Act o/J878, a. 18.) 

f Prescribed means prescribed by the rules under the Act, 
which require a consent to the satisfaction signed by the person 
entitled to the benefit of the bill of sale and verified by affidavit. 
(See forms xiv, xv.) If the bill of sale has been transferred, the 
transfer should be made an exhibit to the affidavit, and be verified 
by it. 
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that a bill of sale has been satisfied, may order satis- 
faction to be entered on any registered copy (Act of 
1878, 8, 15). (See Forms xv — xviii.) 

12. Where a bill of sale has been satisfied by the dis- 
charge of the debt secured, the grantor will do well to 
have satisfaction entered as already mentioned ; but if 
before he has done this, the holder of the bill seizes the 
goods when he has no right to do so, the grantor should 
avail himself of Sec. 7 of the Act of 1882, under which 
the grantor, within five days of the seizure may apply 
to the High Ooui't or a Judge and, on showing “ that by 
payment of money or otherwise the cause of seizure no 
longer exists,’* may obtain an order restraining the 
xemoval or sale. The grantor may also make use of the 
five days for getting rid of ‘‘ the cause of seizure as 
by paying any principal or interest in arrear or com- 
plying with Ids warrant for maintaining the security. 
See Sir James Hannens judgment in Fzirher v. Cohh, 
18 Q. B. D., 494.c 

13. Conditional bills of s^le will be void as against 
the grantor* s creditors by virtue of the Bankruptcy Act, 
1883, under the same circumstances as are mentioned in 
Class ix, concerning absolute bills of sale, and also 
under s. 44 of that Act, where, before the grantee seizes, 
the grantor becomes bankrupt and the goods are such 
as are dealt with in his trade or flusiness and they 
remain in his possession and reputed ownership. The 
household furniture, storks of art, books or jewellery of 
a tradesman who does not deal in such things would of 
couTse not be affected by the section, 

14. The statutory form of bill of sale (form i) being 
imperfect without the blanks being filled up, especially 
as to the maintenance and defeasance of the security, I 
insert a form in which that is done. 

II. Bill of Sale to secxjee Money aleeauy dvb and a 

LOAN of 

This Indenture made the 26th day of Decem]ier 18 — 
between A. B. of%No. 1 Queen Ann Street in the City of 
Westminster architect of the one part and C, D. of No. 2 in 
the same street surgeon of the other p^rt Witnesseth that in 
consideration* of £50 now owing by the sftid A. B. to the said 
C. D. and his forbearitnce therefor and of £50 this day lent by 
him to the said A. B. the receipt of which he acknowledges. 
He the said A. B, doth hereby assign t unto C. B. his executors 

* See note to statutory form. 

t He must avoid assigning “ as beneficial owner, because these 
words, by the Conveyancing and Law of Property Act, 1881, imply 



CLASS II. 


31 


administrators and assigns All and singular the several chattels 
and things specifically described in the schedule hereto annexed 
and which are at his residence No. 1 Queen Ann Street afore- 
said by way of security for the payment of £100 and interest 
thereon at the rate of Ten per centum per annum And the 
said A. B. doth further agree with the said C. D. and declare 
as follows : — 

2. That he the said A. B. will duly pay to the said C. D."the 
principal sum aforesaid together with the interest then due by 
quarterly payments of £27 10s. Od.; £20 ITs. 6d.; £26 5s. Od. 
and £25 12s. 6d. respectively on the four usual quarter days 
following the day of the date hereof * or if any of such quarter 
days falls on a non-business day then on the first succeeding 
business day. 

3. And the said A. B. doth also agree with the said C. jp. 
that during the continuance of this security the said A. B. his 
executors and administrators will do as follows : — 

(a) Will not without the written consent of the said C. D. 
his executors administrators or^ assigns remove the said 
ehattels and things or any of them or suffer them or any of 
them to be removed from hi^ residence aforesaid except (in 
case he changes his residence) to his new residence in England 
in which case he shall immediately give notice in writing of 
such removal and of his new residence to which the said chattels 
and things are removed to the said C. D. his executors adminis- 
trators or assigns ; 

(h) And will pay all rent, rates and taxes in respect of the 
present residence oPthe said A. B. and of every place at which 
the said chattels and things may for the time being be within 
days of such rent, rates and J:axes respectively falling 
due. And will on demand in writing by the said C. D. his 
executors administrators or assigns produce to him or them the 
last receipts for such rent rates and ^es respectively. 

(c) And will permit the said C. B. his executors adminis- 
trators and assigns or any person appointed in writing for the 
purpose by him or them at any time in the daytime to enter 
upon the said residence of the said A. B. or any place where 
the said chattels and things may be for the purpose of in- 
specting them. 

(c2) And will from ttme to time on demand by the said C. D. 
his executors administrators or assigns but at the expense of 
the said A. B. his executors or administrators execute and do 
all further deeds acts and things for perfecting this security. 

4. The said A. B. his executors administrators and assigns 
may seize the said Chattels and things for any of the causes set 
forth in section seven of the Bills of Si-le Act (1878) Amend- 

the conveyance of a right to immediate possession, which is contrary 
to the Bills of Sale Act, 1882. 

* The form in the Schedule to the Act of 1882 requires the pay- 
ment to be at a fixed time and not on demand. {Uetkerington v. 
Groom, 13 Q. B. D. 789.) 
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ment Act, 1882, and when so entitled may by themselves or 
their agents enter and if necessary break into the residence of 
the said A. B. and any budding or place where the said chattels 
and things or any of them are or are supposed to be and may 
remain there for the purpose of seizing and selling and may 
after five clear days* sell the said chattels and things there 
or may remove the same and may act in all things relating to 
the sale with the discretion of absolute owners. 

6. The said C. D. agrees with the said A. B. that the stipu- 
lations on his pai*t being performed or the said principal sum 
being realised as herein provided with interest as aforesaid to 
the time of payment the said C. D. his executors administra- 
tors or assigns will on demand sign a written consent to satis- 
faction being entered in respect of these presents. 

6. Provided always that the chattels and things hereby 
assigned shall not be liable to seizure or to be taken possession 
of by the said C. I), his executors administrators or assigns for 
any cause other than those specified in section seven of the 
Bills of Sale A^t (1878) Ai|>cndment Act 1882. 

In Witness whereof the said parties hereto have hereto set 
their hands and serls the day and year first above written. 

A. B. [Seal.] C. D. [Seal.] 

Signed and sealed by said A. B. [and C. D.f] in the presence 
of me 

E. F. 

[ True address and occupations 

15. But the property assigned mray be such as to 
require continual renewal or replacement, as where a 
manufacturer borrows on his machinery, a dairyman on 
his cows, or a tradesman on his stock in trade. In 
these cases it is necessary to frame the instrument so 
as to pass as gredv a right as possible to all the 
machinery, cows or stock that may be substituted for 
what is worn out or sold. 

Section 5 of the Act of 1882 says that a bill of sale is 

to be void, except as against the grantor, in respect of 

any personal chattels of which he is not the true owner 

at the time of executing the instrument. And then 

follows the exception in Section 6 which says that 

nothing in the Act shall make the bill of sale void as 

regards crops growing on the land at the time of the 

execution of the bill of sale, and fixtures, plant or trade 

# 

^ The chattels and things must remain on the premises where 
they are seized and mifit not be removed or sold till after five clear 
days from the day of seizure. {Act of 1882, s. 13.) 

t For the registration of the bill of sale it is only necessary that 
the grantor*s signature should be attested. It is desirable that the 
grantee should also execute, but his execution may be separate and 
separately attested. 
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maclimery attached to or brought upon the land, farm, 
factory, workshop &c. in substitution for any of the like 
articles described in the schedule as being assigned by 
the bill of sale. 

But, notwithstanding this exception, it has been held 
that words purporting to assign the future acquired 
property, though it be within the exception, do not give 
the grantee a legal, but only an equitable, interest in 
the articles as they come upon the premises. The words 
operate only as an agreement to assign and the grantee’s 
equitable interest (i. e. his right to have a legal interest) 
is only perfected into a legal interest by possession.* 

16. Now the grantor can only take possession for one 
of the causes described in Section 7 of the Act of 1883 
(already mentioned) and, when he does so, the bill of 
sale, as a conveyance of chattels is at an end. So the 
best way, whenever a substantial substitution takes 
place, is either to pass the nev^ articles by a separate 
bill of sale or to have a new bill of sale comprising the 
articles originally a8signe(^ or what left of them, 
together with the after acquired articles ; satisfaction 
being entered on the old bill of sale.f 

17. It is by means of the covenants for maintaining 
the security that the grantee of the bill of sale is enabled 
to insist on having the substituted articles. These 
covenants are con^monly used, and the model form in 
the Schedule to the Act of 1882 invites the parties to 
insert them. The breach of them by the grantor, is 
one of the causes which, under Section 7 of the Act, 

♦ So that if a part of the machinery wa%a loom which broke and 
had to be replaced by a new one, and thS grantor got a new loom 
and passed it by bill of sale as security to a creditor who had no 
knowledge of the first bill of sale, the latter would acquire a legal 
title to it, and the grantee of the first bill of sale would nave no title 
to it at all, whether it were brought upon the premises or not. 
(See Follis v. Robinsort, 15 Q. B. D. 288 [C. A.] ; Joseph v. Lyons, 
Ibid. 280.) 

t Where the property assigned consists of fixtures, plant or trade 
machinery and, if they are worn out, the like articles are to be 
8ubstitutc(^for them, the latter may be included in the body of the 
deed without making it void, because sec. 6 says s# ; but they cannot 
be included in the schedule, because they are not in existence, and 
so the assignment being made by reference to the schedule, only 
operates as an agreenj^t to assign. Where the bill of sale is of 
other kinds of articles, such as stock in trade, the articles to be sub- 
stituted must not be mentioned in the body df the instrument, or it 
will be void for not following the statutory form. Such articles, not 
being as yet the property of the grantor, cannot well be included in 
the schedule, and, if they were, the instrument would not operate 
to convey them. The effectual assurance for the substitution is the 
covenant to maintain the security. 
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justifies a seizure under the bill of sale. The grantor, 
therefore, has a strong inducement to observe the 
eovenants and, if he does so, the best way of vesting the 
new articles in the grantee is that above suggested. 

18. 1 will now give a form assigning machineiy together 
with the substituted portions to be brought on the pre- 
mises when requii'ed, and will indicate the variations 
proper in case the security should be live stock or a shop- 
keeper’s stock in trade and then will follow a form for a 
new bill of sale to be executed if necessaiy from time 
to time to convey to the grantee the legal as well as the 
equitable property in the after-acquired articles. 

III. Bill or Sale op Trade Machinert, to secure a 

Loan. 

This Indenbire made ;j^e 26th day of December, 18 , 
between A. B. of the Mills near Bradford yarn -spinner of the 
one part, and C. I), of , gentleman of the other part. 

Witncsseth than in consideration of the sum of £1000, now 
paid by C. D. to A. B. the receipt whereof the said A. B. 
hereby acknowledges, He the said A. B. doth hereby assign 
unto C. D. his executors administrators and assigns All and 
singular the fixtures, plant trade machinery chattels and 
things s})ecifically described in the schedule hereto annexed, 
hereinafter called “ the specified articles ” together with all 
articles (hereinafter called “the substituted articles”) which 
in accordance with the covenant on the part of the said A. B. 
hereinafter contained shall be brought into the said Mills or 
upon the land or buildings occupied therewith in substitu- 
tion for any of the sperified articles By way of security for the 
payment of the sum of £1000 and interest thereon at the rate 
of six per centum per annum. And the said A. B. doth 
further agree with the said C. D. and declare as follows: 

2. That the said A. B. his executors or administrators will 
duly ])ay to the said C. D. his executors administrators or 
assigns the said principal sum of £1000 together with the 
interest then due on the 26th day of December in the year 
IS * and interest in the meantime bn each principal sum at 
the rate of six per centum per annum quarterly on the usual 
quarter days and if any day of payment is a non-business day 
then on the next business day thereafter. 

3. That the said A. B. his executors or administrators during 
the continuance of this security will 'for the maintenance 
thereof f do as folloH6 : — 

♦ See note to Form ii, clause 2, as to time of payment. 

t The Act of 1882, by the form of bill of sale in its Schedule, 
invites the insertion of a covenant “ for the maintenance of the 
secuiity,” which, indeed, had always been in use. The proviso at 
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(a) Will from time to time as any of the specified articles 
become broken, damaged, lost or worn out cause the same to 
be repaired or to be replaced by articles of a similar kind to 
be substituted for them respectively and brought into the said 
Mills or upon the said land or buildings ; 

(b) And will not without the written consent of the said 
C. D. his executors administrators or assigns remove the 
Hpecified articles or the substituted articles or any of them or 
suffer them or any of them to be removed from the said Mills, 
land and buildings save when necessary for the purpose of 
repair or rcpla(jement and will keep all such articles in good 
repair and in working order and will maintain the security at 
its present value, allowance being made for fall of prices (if 
any) and reasonable wear and tear ; 

(e) And will keep tlie specified articles and the substituted 
articles insured against fire in the name of the said C. 1). in 
the sum of £ in the Office. 

(d) And will pay all [rent] rates and taxes in respect of the 

said Mills, land and buildings witjj^in •days of becoming 

due ; 

(e) And will (Ui demand in writing l)|f {he said C. D. his 
executors administrators or ainigns produce to him or them tlie 
last receipts for the premium on such insurance and for such 
[rent] rates and taxes. 

(J') And will from time to time on demand hy the said C. D. 
liis executors administrators or assigns but at the expense 
of him the said A. 11. his executors or administrators execute 
and do all furling deeds acts and things required for morti 
(iffectually vesting in the said C. D. his executors administrators 
or assigns the said substituted articles and in particular when 
and so often as the said substituted articles shall amount in 
value to dS will execute a new bill of sale of the remaining 
specified articles and the substitute(^«rticles to secure the said 
jtrincipal sum and interest as aforesaid and to stand instctid 

the end of the form says that the grantee is only to seize for a cause 
mentioned in sec. 7. One of the causes mentioned in that section 
is default by the grantor in the performance of any covenant 
necessary for maintaining the security. Therefore the grantee may 
seize for default in j)erformance of any such covenant. 

It has been held that»a covenant to replace or repair articles de- 
stroyed or deteriorated is necessary for the maintenance of a security 
and thatf therefore, the grantee may seize and sell if the grantor fails 
to replace or repair. {Furher v. Cohh^ 18 Q. 15. D. 494.) But the 
parties may not insert any stipulation they please under the guise 
of a covenant to mayitain the security followed by an authority to 
seize for breach of my covenant ; for, if the stipulation is not neces- 
sary for that purpose, the covenant cani^t make it so and, if it 
is not so necessary, a seizure for breach of it would be unlawful 
under section seven. {Ibid,) If the parties insert any unnecessary 
covenant, the power to seize must be made to arise only in the events 
mentioned in section 7. (See Topley v. Corshie,^ 20 Q. B. D. 360.) 
This has been observed in the forms hero given. 
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Aw presents which are then to be satisfied and the said 
D. nis executors administrators or assigns are to consent in 
writing to such satisfaction. 

(^r) And will permit the said C. D. his executors adminis- 
trators and assigns, or any person appointed in writing for the 
purpose by him or them, once in every week in the daytime to 
enter upon the said Mills, land and buildings and inspect the 
specified articles and the substituted articles (if any). 

4. All moneys receivable under the said insurance during the 
continuance of tlie security shall at the option of the said 0. D. 
his executors ad mi ns trators or assigns be applied either towards 
reinstating the specified articles and the substituted articles 
(if any) or towards the payment of the moneys hereby secured. 

5. The said C. B. his executors administrators and assigns 
m#y seize the specified articles and the substituted articles (if 
any) for any of the causes set forth in the 7th section of The 
Bills of Sale Act (1878) Amendment Act, 1882, and when so 
entitled may by themselves or their agents enter and if necessary 
break Into the saW Mills larrt and buildings and any building 
or place where the said articles or any of them are or are sup- 
posed to be and maj remain there for the purpose of seizing 
and selling and may seize and after five clear days* may sell 
the said articles there or may remove the same for sale and 
may act in all things relating to the sale wdtli the discretion of 
absolute owners. 

6. The said A. B. agrees with the said C. D. that the stipu- 
lations oil his part being performed or the said principal sum 
with interest as aforesaid to the time of pay^uent being realised 
as herein provided or otherwise satisfied these presents shall be 
of no effect and on the demand and at the charges of the said 
A. B. his executors or administrators the said C. D. his executors 
administrators or assigns shall sign a written consent to satis- 
faction being entered oh, these presents and shall assign all 
policies of insurance effected in pursuance of these presents to 
the eaid A. B. his executors or administrators and until assign- 
ment shall hold the same in trust for him or them. 

7. Provided always that the chattels and things hereby 
assigned shall not be liable to seizure or to be taken possession 
of by the said C. D. his executors administrators or assigns for 
any cause other than those specified in section seven of the 
Bills of Sale Act (1878) Amendment Act, 1882. 

In witness wdieyeof the said parties hereto have horeto set 
their hands and seals the day and year first above written. 

A. B. ISeal] C. B. 

Signed and sealed by the said A. B. [at ^1 C. B*] in the pre- 
sence of me, 

E. F. 

\_True address and occupation'] 


* It is desirable that the grantee should execute this bill of sale, 
hut his execution may be separate and separately attested. 
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IV. Bill of Sale of a Dairyman’s Cows and Plant. 

\_Follow the last preceding form loiththe requisite alterations 
down to doth hereby assign ** and go on asfollotcs.'] 

Jlie 20 milch cows* and all the several chattels and things 
specifically described in the schedule hereto annexed by way of 
security for the payment etc. And the said A. B. doth further 
agree with the said C. D, as follows : — 

2. [here insert covenant for payment. 

3. That the said A. B. his executors or administrators 
during the continuance of this security will for the mainte- 
nance thereof, do as follows : 

{a) AVhen and so often as any one of the 20 milch cows 
hereby assigned shall be lost or die or become unfit for use in 
the said dairy-farm or dairy will re})laco the same with anotler 
milch cow fit for use there, and when and so often as any of 
the other chattels and things hereby assigned become broken 
damaged lost or worn out will remir the sai^e or replace it by 
another similar article and will oring such substituted cows 
and other articles upon the said dairy-f^rm or dairy for use 
there. • 

[Insert {h) (c) (d) and (e)f rom the last preceding form^ or 
such of them as may he required^ with the necessary changes^ 
and proceed thus~] 

(/) And will at his and their iiroper charges from time to 
time on demand by the said C. 1). his executors idministrators 
or assigns execute and do all deeds, acts and things re- 
ijuired for preserving and pei*fecting this security and in par- 
ticular when and so often as the cows or other articles substi- 
tuted as aforesaid shall amount in vilue to £ will on demand 
by the said C. D. his executors administrators or assigns execute 
a new bill of sale to liim or them for^ecuring the payment of 
the said principal sum and intcrest*as aforesaid and assigning 
thereby both such of the cows, chattels and things hereby 
assigned as shall remain subject to this bill of sale and the 
said cows, chattels and things substituted as aforesaid to stand 
instead of these presents, the said C. D. his executors adminis- 
trators or assigns signing a written consent to satisfaction 
being entered in respect of these presents. 

[Folloto the last preceding form to the endf with the necessary 
alterations, omitting 4 if there is no insurance,^ 

• 

19. If the security given by the lender is a shop- 
keeper’s fittings ^nd stock in trade, the latter to be sold 
in the ordinary ^course of business and to be removed 
from time to time, the first thing that will occur to the 
reader is that the shopkeeper, having parted with the 
property in the stock in trade, cannot sell it. This is 

* Describe the cows in the schedule by ages, colour, breed, brands, 

etc. See Carpenter v. Deen^ 23 Q. B. D. 666, 
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got over by the grantee giving his permission to sell in 
the ordinary course of retail business and the grantor 
covenanting to do so.* The value of the several articles 
or classes of articles in the schedule will be wi’itten 
against them and the following will be the form of the 
bill of sale of (say) a retail jeweller’s fittings and 
stock : — 


V. Bill of Sale of a Retail Jeweller’s Fittings and 

Stock. 

1 & 2 iFollo w clauses 1 and 2 of the last 'preceding Bill of 
Saie {Form iv) making the necessary changes.'\ 

3. That he the said A, B. his executors and administrators, 
during the continuance of this security, will do as follows : 

(a) Will continue the busii^ss of a retail jeweller at No. 
in Blank Street aforesaid and will with the permission of the 
said C. D. (which isjiereby granted) from time to time in the 
ordinary course of retail busincjt^ and in a prudent and hus- 
band-like manner and for proper prices and for cash but not 
otherwise sell such of the chattels and things hereby assigned 
as consist of a jeweller’s stock in trade and whenever the sum 
so sold amounts in value to £ will immediately give 

notice of such sale to the said C, D. his executors adminis- 
ters and assigns and will within t^ys from such sale 

replace the articles so sold with other articles of equal or 
greater value suited for sale in the said business and to form 
part of the stock thereof* herein referred to as substituted 
articles ” and will proceed in like manner to sell the said 
substituted articles. And it is hereby declared that all articles 
which, on inspection as heremafter provided by the said C. D. his 
executors administrators or assigns or his or their agents, arc 
not produced to the person or persons so inspecting shall 
be regarded as having been sold for cash and as being of the 
value set against them respectively in the schedule hereto ; 

(5) And will not without the written consent of the said 
C. D. his executors administrators or assigns remove the 
specified articles or the substituted articles or any of them or 
suffer them or any of them to be removed save in the c^mrse of 
sale as aforesaid fr?>m the said shop at No. in Blank Street 
aforesaid and will keep such articles with due care and in 
good order for sale and will maintain the s^urity at its present 
value. 

[Follow form \\\from (c) inclusive to the end, making the 
necessary changes, 

f See Joseph v. Lyons,) 16 Q. B. D. 280, and Hullus v. Eohxnson^ 
ibid, 2SS, as to after acquired property. And see National Mer* 
eantiU Bank v. Rampson and note to p. 24 ante. 
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VI. New Bill of Sale aeteb a Paetial Sctbstitutioj^ 

OF New Chattels. 

This Indenture made the day of \month and year’] between 
A, B. of the Mills near Bradford yarn-spinner of the 

one part and C. D. of gentleman of the other part 

Witnesscth that on consideration of the written consent of the 
said C. D. to the entry of satisfaction in respect of a bill of sale 
made the 26th day of December 18 — between the parties hereto 
He the said A. B. doth hereby assign unto the said C. D, his 
executors administrators and assigns all and singular the 
several fixtures, plant, trade machinery, chattels and things 
described in the schedule hereto annexed* (hereinafter called 
“the specified articles together with all hereinafter called 
“substituted articles*^ which in accordance with the covenant 
on the part of the said A. B., hereinafter contained shall %o 
brought into the said Mills or upon the land or buildings 
occupied therewith in substitution for any of the specified 
articles by way of security for yie paymer^t of the sum of 
£1000 (being the same sum as was secured by the said bill 
of sale dated the 2()th day of December ^18 — ) and interest 
thereon at the rate of Six pericentum per annum. 

[^Here insert stipulations like those in the old hill of sale ; 
in the schedule describe the substituted articles as “ new,*’ and. 
let C, D. execute as loell as A. 1 

VII. Teansfee of Bill of Sale. 

This Indenture hnadc the day of [month and year] 
between C. D. of of the one part and G. H. of 

of the other part Witnesscth as follows : 

1. In consideration of £ this day paid by the said G. H. 
to the said C. D. (the receipt wher^f he acknowledges) the 
said C. D. transfers to the said G. H! the bill of sale described 
in the schedule hereto and all the chattels and things included 
therein and all the rights of the said C. D. thereunder and the 
principal sum of £ secured therebyf iuterest thereon having 
been paid to the date hereof. 

2. The said C. D. covenants with the said G. H. that the 
said bill of sale is a valid and subsisting security for the said 
sum of £ and interest thereon ; that he the said C. D. has 
not done or knowingly suffered or been party or privy to any- 
thing whereby the same may be impeachfid and that he and 
all persons claiming through or under him will at all times on 
demand by and at the charges of the said G. H, his executors 
administrators or »lsigns execute and do all deeds, acts and 
things required for perfecting this tranter. 

* These will be the articles as they now stand, some being origmal 
and some new ; and the following words refer to future substitutions 
of articles not yet in existence, 

t Or say “£ the unpaid balance of the principal sum of 
£ secured thereby,*' or as the case may be. 
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Schedule. 

\_Mere describe the transferred bill of sale by date, parties, 
sum and interest secured and date and number of registration^ 

In Witness whereof the parties hereto have hereto set their 
hands and seals the day and year first above written 

C. D. iSeall G. H. ISeat]. 

[^Attestation,'] 

20. Section 10 of the Act of 1878 requires an affidavit 
testifying to the matters contained in the form follow- 
ing to be filed with a copy of the bill of sale. It may 
be sworn before a Master of either division of the High 
Court or before any of the Commissioners for taking 
affidavits, of whom there are many among the solicitors 
in town and country, 

VIII. Affidavit by Att^tino Witness of Execution 

or Bill of Sale. 

In the High Court of Justice. 

Queen’s Bench Division. 

I, E. F., of , make oath and say as follows t 

1. The paper writing hereto annexed and marked* is a 
true copy of a Bill of Sale, and of every schedule or inventory 
thereto annexed or therein referred to, and of every attestation 
of the execution thereof as made and given and executed by 

• # 

2. The said Bill of Sale was made and given by the said 

on the day of one thousand eight hundred and 

. * 

3. I was present and saw the said duly execute the said 

Bill of Sale on the said ^ day of one thousand eight 

hundred and 

4. The said resides atf and is a [occupation], 

5. The name subscribed to the said Bill of Sale as that 
of the Witness attesting the due execution thereof is in the 
proper handwriting of me this Deponent. 

6. I am a [occupation], and reside at 

7. Before the execution of the said Bill of Sale by the said 

I fully explained to h the nature and effect thereof, 
and after such execution duly attested the same. * 

Sworn at ^ this 

day of one 

thousand eight hundred 
and . Before 

me, ^ 

A Commissioner for Oaths, 

* Or ‘‘ produced and shown to me at the time of swearing this my 
affidavit and marked etc.” 

t Give residence and occupation at the time of swearing. 
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21. The Act requires the residence and occupation of 
the grantor and of every attesting witness to be given. 
I have said description ’’ because a man who is inde- 
pendent of an occupation and follows none is allowed 
to be described as a ‘‘gentleman,” or by his higher 
rank. 

The residence and occupation must be given as they 
are at the swearing of the affidavit and must not be 
stated as in the bill of sale if any change has taken 
place since.* 

Where there is more than one grantor, the residence 
and occupation of each must be ^iven, and the like 
where there is more than one attesting witness. 

Where there is a second attesting witness, the follow- 
ing affidavit may be made by one of the two : — 


IX. Affidavit by one of two Attesting Witnesses. 

\_Omit clauses 5 and 6 of last preceding form and inserf~] 

5, 1 and G. H. witnessed and attested the execution of the 
said hill of sale and the name E. F. subscribed to the form of 
attestation at the foot or end thereof is my name and written by 
me and the name G. H. subscribed to the said form is the name 
of the said G. H. and written by him, and I reside at [reside7ice‘] 
and am a {occtipatl:^n'] and the said G. H. resides \\t [residence^ 
and is a \_occupation'], 

, E. F. 

Sworn, etc. 

Where the affidavit is made by a person who saw the 
bill of sale given and executed but did not attest, he 
may depose as follows : — 

♦ When the time allowed for filing was 21 days instead of seven, 
as now, itoftener happened that the grantor changed his address or 
occupation before the mstrument was filed, and the “gentleman” 
of the bill of sale had to become the commission agent, or something 
else, of the affidavit, or the latter would be wrong. 

A wrong number in a street has been held»fatal; but a mistake 
which cannot mislead is not. A house in Elackfriars was described 
as in Middlesex, instead of London, and a farm within the bounds 
of the City of Ches^^ was describea as in the County, but the affi- 
davits were held sufficient. A man^s readence is not necessarily 
where he sleeps. Two partners, printers, who did their business at 
an office in Elackfriars were rightly described as residing there, 
though each had a separate home. > 

The residence and occupation of every attesting witness must be 
given; but directors who only sign to authenticate the seal of a 
company are not attesting witnesses. 
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X. Affidavit of Execution of Bill of Sale bt one 

WHO DID NOT Attest. 

[^Follow clauses 1 and 2 of the last ^preceding form hut orheJ] 

3. The execution of the said bill of sale was witnessed and 
attested by S, T. who resides at \residence'] and is a [occupa- 
Uon] and who subscribed the form of attestation at the foot 
or end of the said bill of sale. 

E. F. 

Sworn, etc. 

22. Though I am not dealing with bills of sale except 
where they are securities for money, it is right to men- 
tion that, before the Act of 1882 came into force, every 
l>f 11 of sale was required by the Act of 1878 to be executed 
in the presence of a solicitor who was to explain the 
instrument to the grantor and to state that fact in his 
attestation. The form o^ attestation for all bills of sale 
used to be as fallows : — 

XL Attestation of Bill of ^ale peioe to Act of 1882. 

Signed, sealed and delivered by the said A. B. [and C. D.] in 
the presence of me the undersigned, a solicitor of the Suprem(^ 
Court, who, before such execution by the said grantor [or 
grantors] read over these presents and explained their effect 
to him [or them], 

J. S. Solicitor * 

of No. 1 Gallows-gate, York. 

[iYo conditional hill of sale needs a SoUcitor\^ attestation 
nou\ Act of 1882, sec. lO. 

XIL Affidavit foe ReiSewal of Registeation of Bill 
of Sale. [Act of ISIS, s, 11, and Schedule.'] 

In the High Court of Justice 
Queen’s Bench Division. 

I of do swear that a Bill of Sale bearing 

date the day of [insert the date of the hill] and made 
between [insert the names and descriptions of the parties in 
the original hill of sale] and which said bill of sale [or a copy 
of which said bill of sale as the case may he] was registered on 
the day of [insM date of registration] is still a subsisting 
security. 

Sworn, etc. 

XIII. OeDBE to REGiSTBE OB RB-EEGI8TEE A BiLL OF SALE. 

In the High Court of Justice 
Queen’s Bench Division. 

The Hon. Mr. Justice Judge in Chambers. 

In the matter of a Bill of Sale made between A. B. and C. D. 
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dated the day of [month and ymr\ and registered* the 
day of [month and year]. 

Upon the application of and upon reading the affidavit 
of filed this day of [month and year]. It is ordered 
that the time for registering [or re-registering] the said Bill 
of Sale be extended until the day of inclusive, but this 
order to be without prejudice to the rights of parties acquired 
prior to the time \yhen such Bill of Sale shall be actually 
registered [or re-registered]. 

Dated this day of [month and year]. 


XIV. Consent by Gkantoe to entry of Satisfaction. f 


In the High Court of Justice 
Queen’s Bench Division. 

I, C. D. of being the grantor and the person entitled 

to the benefit of a Bill of Sale dated the day of [month and 
year] and made between A. B. of the Mills near Brad- 

ford yarn-spinner of the one part an^ me the saM C. D. [therein 
described as of gentleman] of the other part securing to 

me the payment of £1000 and^interest thei^on and registered 
the day of [month and year] hereby consent to satisfac- 
tion being entered on the copy of the said bill of sale, the said 
sum and interest being discharged. 

Dated this day of [month and year], 

C. D. 


Witness S. T. 


% 


XV. Consent by TeansfereeJ to entry op Satis- 
faction. . 


In the High Court of Justice 

Queen’s Bench Division. '' 

I, G. H., of No, 1 Rod Lion Square in Middlesex, stationer. 


* Omit these words if the application is to register for the first 
time. 

t See the remarks preceding form ii on entry of satisfaction. 
There must be an affidavit of C. D.’s signature to the consent and 
that he is the person named as grantee in the bill of sale and is the 
person entitled to the benefit of the security. If the affidavit is 
made by the witness who attested C. D.’s signature, and that witness 
is a solicitor, the satisfaction will be directed by the Registrar (the 
papers being otherwise correct) as of course. U«ider special circum- 
stances the Registrar may accept any other deponent, if satisfied 
that he is a proper pi^rson to aUest and verify tho signature and 
consent. >* 

J This consent must he accompanied by an affidavit of G. H.’s 
signature to the consent and making an exhibit of the instrument of 
transfer (“now shown to me and marked A.”) and that he is the 
G. H; who was party or transferree to tho transfer and has ever since 
exercised the rights of the grantee under the bill of sale and has not 
transferred it and is the person solely entitled to the benefit of it. 
The person to make the affidavit is G. H. himself. 
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being the person solely entitled to the benefit of a Bill of Sale 
dated the day of [month and year], made between A, B., 

of , yarn-spinner, of the one part, and C. B., of 

, commission agent, of the other part, securing 
to the said C. D. payment of ilOOO and interest thereon, and 
registered the day of [month and year], which said 

Bill of Sale was transferred to me by an instrument of transfer 
dated the day of [month and year], and made between 

the said C. B. of the one part and me the said G. H. of the 
other part, hereby consent to satisfaction being entered in 
respect of the said Bill of Sale, the said sum and interest being 
discharged. 

Bated the day of [month and year] 

G. H. 


Witness E. F. 


XVI. Summons foe ENiltY of Satisfaction on a beois- 

TEBED Bill of Sale. 

# 

In the High Court of Justice^ 

Queen’s Bench Division. 

In the matter of a Bill of Sale by A. B. to C. B., dated the 
day of [month and year] and registered on the 
day of [month and year]. 

Let all parties concerned attend the Begistrar of Bills of 
Sale at the Central Office, Royal Courts of^ Justice, London, on 
the day of [month and year] at o’clock in 

the *^110011 on the hearing of an application on the part of 
that satisfaction bj entered on the above-mentioned Bill 
of Sale. 

Bated the day [month and year]. 

This summons was taken out by 
E. F. of 
To 

[name of person required to attend]. 


XVII. Obdee fob entet of -Satisfaction. 


In the High Court of Justice. * 

Que^i’s Bench Bivision. 

In the matter of a Bill of Sale, etc. [follow heading of 
summons], « 


Upon hearing ^and upon reading the affidavit of 
It is Ordered that satisfaction be entered on the above- 
mentioned Bill of Sale. 

Bated the day of [month and year]. 


* Here put fore ” or after” before “noon.” 
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DEPOSITS. 

23. In the case of deposit, possession is of course 
given, and, therefore, as the goods do not remain on 
the premises of the person depositing them, nor are 
otherwise in his ajiparent possession, the memorandum 
of deposit is not required to be filed, as neither is a bill 
of sale under the like circumstances. 

It is not necessary for a person to be a licensed pawn- 
broker in order to take this sort of security for money 
due, nor unless money is actually advanced on the 
security, and not even then if the transaction is an 
isolated one. The following instruments are examples 
of memorandunivS of deposit : — • 

XVIII. ^Letter giving a Lien on Goods as SKcrrEiTY, 

WITH Power op Sale. ^ 


[Date.'] 

To C. herewith deposit witli youf tlie following goods, 

namely [here give list of goocl^^ as a security for £ to be 

paid one calendar month hence, and, if you are not then paid, 
you may sell, and repay yourself out of the proceeds, first tln^ 
expenses of sale and tlieii tin; debt. 

Yours, etc., A. B. 


XIX. JAgkkemiSjt Depositing Goods as a Security, 

WITH Power oe Sale. 

Agreement made the day of ^month and year\ between 
A. B., of , and C. D., of 

The said A. B., having this day deposited at his risk, with 
the said C. D., the following goods, namely {here give list of 
goods], as a security for the payment of £ ,§ and interest, 

on the day of \ month and year], it is agreed that, in 

default of payment, the said C. D., after days notice in 

writing, may sell the same goods, or any part thereof,^ by 
auction or otherwise, towards payment of the said principal 


* This^ requires rM> stamp, being neither an agreement nor a 

t If^he goods are numerous, say, “ the gooSs mentioned in the 
following inventory, and then give a list headed, “Invemtoiy, at 
the end of the letter.* If the inventory cannot be contained on the 
same sheet, omit “ following and say, “hereto annexed.” Ihe 
inventory should bo signed by the depositom 

t Agreement Stamp. ^ t • . j 

t If the deposit is to secure payment of a bill, say here, instead 

of the sum and day of payment, “ of a bill for £ , at months, 

drawn this day by the said C. D. upon, and accepted by, the said 
A. B.,” or other^sise describe the bill. 
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sum and interest, and of the expenses of sale and insurance, 
but until such default no such sale is to take place, nor is any 
action or suit to be brought to enforce payment of the said sum 
and interest. 

A, B. 

C. D.* 

XX. tAGKKEMENT GIVING A GENERAL LlEN, WITH POWEK 

OP Sale. 

Agreement made the day of [^month and year"], between 
A. B., of , and C. D., of 

1. In consideration of the promise of forbearance, hereinafter 

contained, on the part of the said C. D., the said A. B, agrees 
to give him a general lien on all property that may at any 
{line be in his possession belonging to the said A. B., or to any 
person on his account, and that such general lien shall at all 
times be a security to the said C. D., his executors and adminis- 
trators, for all, moneys tb?it may from time to time bo due 
from the said A. B. to the said C. 1)., or to the said C. 1). and 
any partner or pau^ners of his in his business of a , and 

that, if at any time the sum shall he due as afore- 

said, the said C. 1)., his executors and administrators, may, 
after seven days^ notice in writing, sell the whole of the same 
property or any part thereof, by auction or otherwise, towards 
payment of such sum and interest, and of the expenses of sale 
and insurance. 

2. But unless the sum of £ shall be^due, as aforesaid, no 
such sale is to take place, and, after the said sum shall be due, 
no action or suit shall be brought for the recovery of the same 
or any part thereof untibufter the sale <*f any such property, as 
aforesaid. 

A. B. 

C. I). 

An Equitable Mortgagt^ by deposit of title-deeds will 
be found in Class IX. 

24?. If it is desired to deposit bills of exchange or pro- 
missory notes receivable by way of security, endorse 
them so as to make them payable to bearer and give a 
letter of lien like the letter given above, saying^ “bills ’’ 
instead of “ goods,’' and “ realise ” instead of “ sell.” 

25. The deposit of a share- warrant to bearer is a good 
security, but the deposit of a share, certificate with a 
blank transfer is not so until the person to be secured 
presents the transfer to the company and gets himself 

* The agreement fehouid be executed in duplicate, and each should 
keep one part. 

t Agreement Stamp. 
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registered as a shareholder, which it is not worth his 
while to do unless the shares are fully paid up and 
likely to be always saleable. If the lender does not get 
registered, he nins the risk pf the bankruptcy of the 
borrower, and of his trustee in bankruptcy claiming the 
shares ; while if the lender gets himself registered, he 
incurs the burden of calls if the shares are not fully 
paid up and, in any case, of accounting for any dividends 
he receives. The borrower at the same time runs the 
risk of the lender’s bankruptcy and the trouble of con- 
testing a claim by his trustee. 

A better plan is to transfer the shares into the joint 
names of lender and borrower, and to sign an instru- 
ment, of which notice should be given to the compaw, 
containing the terms of the loan, and providing tliat 
the dividends are to be the borrower’s property until 
default and giving power to the lender to sell upon 
default and, even without def^lt, to take advantage of 
a great rise in the price of the shares and discharge the 
security. This may be djne in the fallowing form :* — 

XXL Memokandum of Mortgage of Shares. 

Memorandum made this day of {^^nionth and year\. 

The shares immhered 101 — 150 inclusive, in the Indian Tea 
Company, Limited, have been this day transferred by A. B., of 
into the na#ies of himself and of C. B., of as secu- 

rity to C. D. for the repayment with interest, as hereinafter 
mentioned, of £ , this day le^t hy him to A. B. on the 

terms following : 

Interest at per cent, per aniiijin, to he paid quarterly on 
the first day of January, April, Juiy, and October respectively 
until the first day of July, 18 , when the principal, with the 

interest then due, is to he repaid, and thenceforth until the 
same is actually repaid, and if any of the said days falls on a 
non-huslness day, the payment then due is to be made on the 
next business day thereafter. 

Until default by A. B. all dividends and profits in respect of 
the shares shall beloftg to him ; hut after default C. D. may 
receive^thc same on account first of interest and then of prin- 
cipal. * 

At any time after weeks^ default hy A. B. in payment 

of interest or principal, C. B. (without prejudice to his other 
remedies) may seM^as many of the shares as shall be required 
to discharge the principal and interest then due and the 
expenses of sale. And, whenever the ^ares reach the price of 

♦ The only risk attaching to this form, as regards the lender, is 
that he may die and the borrower stand solely possessed of the legal 
right to the shares. A policy of insurance will meet this difficulty. 
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£ each, the said C. D. shall, irrespective of default, sell 

enough of the shares to realise the principal and interest to the 
day of sale and the expenses of sale, and shall discharge this 
security. 

For all transfers and dealings with the shares, and for the 
reception of all dividends and profits in respect of them, A. B. 
confers on C. D. authority to affix the name [and seal*] of 
A. B. to any necessary or usual documents. 

When the principal and interest and the expenses (if any) 
are discharged, C. D. is to pay over any balance to A. B., and, 
at the expense of A. B., to sign or execute any instruments and 
do any acts and things that maybe required for vesting in A. B. 
solely, or as he may direct, the shares, or such of tlumi as may 
be unsold. 

Ill witness whereof the said A. B. and C. D. have hereto set 
tlicir hands [and sealsf] the day and year first above written. 

A. B. C. D. 

Signed [sealed and deliveredf] by the said A. B. and C. D. 
in the presence of me, 

E. F. 

t [^Residefwe and occupation.'} 

26. The deposit of a policy of life assurance is almost 
woi'thless as a security ; for the person to be secured is 
required by the Policies of Assurance Act, 1867, to have 
an actual assignment, and to give notice of it to the 
Assurance Company if he would acquire any interest in 
the policy. * 

A better security for a loan of money is an assign* 
ment of a policy on tbe life of the borrower, of which 
mortgage, and of the necessary notice to the Company 
or person by whom thu^ policy is granted, examples are 
here given. 


XXII. JMoetoage of a Life Policy. 

Tins Indenture made the day of [^mont/i and pear} 

between A. B., of , hereinafter called the mortgagor, or 

the one part, and C. D., of , hereinafter called the mort- 

gagee, of the other part, Witnesseth as follows ; 

1. In consideration of £ paid by the mortgagee to 

* If the transfers of shares in the company are required to be 
under seal, the words in brackets will be usea and this memorandum 
must then be under seal.#: 

t See preceding note. 

j Notice of this assignment must be given to the company by 
which the policy was granted (see Form xxv), otherwise the person 
who takes the assignment will have no right to recover on the 
policy. 
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the mortgagor, the receipt whereof he hereby acknowledges,* 
the mortgagor covenants with the mortgagee, his executors 
and administrators, that ho the mortgagor, his executors or 
administrators, will, on the of [month and yea/r] 

pay to the mortgagee, his executors, administrators or assigns 
the said sum of £ with interest then due at the rate of 
£5 per cent, per annum. 

2. For the consideration aforesaid the mortgagor assigns to 

the mortgagee a policy of Insurance for £ on the life of 

the mortgagor gran^ to the said mortgagor on the 

Jday of [month and year] by the Company and numbered 

with all moneys ultimately payable thereon and all 
benefits and bonuses, present and future, arising therefrom. 

3. Provided that if the foregoing covenant shall be satisfied 
the mortgagor, his executors, administrators or assigns, shali 
be entitled at his and their respective costs to a re-assignment 
of the policy hereby assigned. 

4. On interest being six weeks in arrear, or on giving six 
calendar months’ written notice to^he mortgagor, the holder 
or holders of this security may sell or surrender to the said 
Company the said policy or any policies effe^cd in lieu thereof 
as hereinafter mentioned, dealing with the same, as regards the 
purchaser’s protection, as absolute owners thereof, and paying 
to themselves the expenses of such sale or surrender and the 
sum due upon this security, and paying the balance to the 
mortgagor, his executors, administrators or assigns. 

6. The mortgagor covenants with the mortgagee that be the 
mortgagor is entitle^ to execute this assignment of the pre- 
mises free from incumbrances, and that he and all necessary 
parties will, at the cost of his estate, do all acts required for 
perfecting such assignment and efFecftng the recovery of the 
premises. 

6. And that he, his executors or iiiaministrators, will pay 
interest after the rate aforesaid on all principal sums continuing" 
secured hereon by two equal half-yearly payments on the 
day of [month] and on the day of [month] in every year 

during the continuance of this security. And will repay to the 
said mortgagee, his executors, administrators or assigns, on 
demand, with interest at the rate aforesaid, all costs, charges 
and expenses incurred by him or them for keeping up the said 
policy or effecting and keeping up any policy substituted for 
the same alk hereinafter provided ; all which costs, charges, and 
expenses are hereby made a charge on the policy hereby assigned 
and on any policy effected in lieu thereof, as hereinafter pro- 
vided ; And that theJIiortgagor will pay the premiums on the 
policy hereby assigned when due, and wil^do or suffer nothing 

* Take a receipt on the back of the deed. The receipt requires 
no stamp. 

+ Usually six months from the date of the mortgage. 

5 Date of the policy. 

E 
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whereby the same may become void, voidable or Ic^psed, and in 
any such event will at his own costs do and suffer all acts and 
things to enable a policy in lieu thereof to be effected, and the 
mortgagee, his executors, administrators, and assigns may, 
unless the receipt for the current year’s premium is produced 
to him or them, effect such insurance in any office. 

7. Provided that all the covenants herein contained shall 
apply to any such substituted policjr or policies in the same 
manner as to the premises hereby assigned. 

In Witness whereof the said parties have hereto set their 
hands and seals the day and year first above written. 

A. B. [iS'eaZ.] 

C. D. [iS'eoZ.j 

Signed etc. [J^oUow one of the forms of attestation given in 

E. F. 

[Residence and occupation.’] 


XXIIl. Assionmbnt of Life Policy by Ikdobbkment.* 

I, A. B., of ' , in consideration of £250 tbis day paid to 
me by C. D., of , do hereby assign to the said C. D., his 
executors, administrators, and assigns, the within policy of 
assurance granted the day of [month and gear^ by the 
Union Assurance Company for ^1000 on my life, at the annual 
premium of £ payable as within mentioned, and num- 
bered and all present and future benefits thereof and 

bonuses thereon. 

In Witness whereof I have hereto set my hand [and seal] 
this day of [month and gear]* 

A. B. [Seal] 


♦ In accordance with the form given in the Policies of Assurance 
Act, 1867. To convert this absolute assignment into one by way of 
security, make it under seal and, before the words ^ In witness^” 
insert as follows : — I make this assignment to secure to the said 
C. D., and I covenant with him to pay him, £250 on the day of 
[month and gear] with interest then due at the rate of ten per cent, 
per amum and in the meantime and durjng the continuance of this 
security to pay him interest at the rate aforesaid quarterly on the 
usual quarter days and to pay the premiums upon tnis policy when 
due ana to do nothing whereby the same shall become void, voidable 
or lapsed. And, upon default for six weeks in payment of principal 
or interest as aforesaid or upon the expiration of a six oaieudar 
months notice in writing to me, 1 authorisV^ the said 0. B. bis exe- 
cutors administrators or assigns to surrender or tell the said policy 
and to receive out of the proceeds the expenses of surrender and sale 
and the expenses (if any)^ of keeping up the said policy and the sum 
then due upon this security, paying the balance to me, my executors 
administrators or assigns.’^ 

As to the notice which must be given of this assignment, see 
Form xxiv and n. 
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Signed [sealed] and delivered by the said A. B. in the pre- 
sence of me, 

E. F. 

[^ReMence and occupation,^ 

Received of the said C. D., on the day and year last above 
mentioned, the said sum of pounds. 

A. B. 

Witness E. P. 

HXJV , Notice to the Instjeancb Company op the 

Assignment. 

♦To the Company their Directors and Secretary, 

IDate and 

Gentlemen, • 

Be pleased to take notice that, by deed [or instrument] 
dated the day of [month and year]y the policy granted by 
you upon the life of A. B., of , and numbered , was 
assigned by him to me to secure the ^m of £ * and interest 

at the rate of £ per cent.^er annum [or in consideration of 
£ paid as purchase-money]. • 

I am, Gentlemen, 

Your obedient servant, 

C. D. 


BONDS. 

27. A bond bears little resemblance to any other 
written instrument. It practically consists of two parts, 
the binding part, and the condition, or defeazance. The 
first part, however, is that from wl^ch the instrument 


* Preserve a copy of this notice with a memorandum of the date 
of the delivery or posting. By “the Policies of Assurance Act, 
1867/* a written notice of the date and purport of the Assignment 
must be given to the Assurance Company at its principal place of 
business (or if there are more than one, at one of them) in England, 
Scotland or Ireland. The company is bound to state its principal 
place or places of bueinesg on its policies. Upon the request in 
writing of any person giving or sending the notice, the company is 
hound, on i;pceipt of a fee not exceeding Se., to give a written 
actoowledgment of the receipt of the notice under the hand of its 
principal officer, which is to be conclusive evidence against the 
co^any. 

The time at which th%%iotice is given regulates the priority of all 
claims under assignments of the policy. And if, before the receipt 
of the notice, the company bond fide pays tht sum insured or any 
bonus, the payment is good against the assignee giving the notice. 

This notice is necessary by whatever instrument the policy is 
as^ned and whether by way of security or not. 

nAen the assignment is not under seal, do not call it a “ deed 
in the notice, but say “ by an instrument.^ 
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derives its name and would alone constitute a bond. It 
JB a statement, or confession usually under seal, by 
which the person who makes the bond (called the 
obligor) declares that he, or that he and his heirs, is, 
or are, bound to another person (called the obligee) in 
such and such a sum. This confession, when signed 
and sealed by the obligor, constitutes a debt to the 
obligee, and, unless something more were added, there 
would be no way of getting rid of the debt except pay- 
ing it. Here comes the use of the condition or deieaz- 
ance, which consists of a declaration that if the obligor 
does something, then the above- written obligation is to 
be void. The name defeazance is given to this part of 
a'the instrument because it declares under what circum- 
stances the former part is to be void or defeated. The 
sum secured by the binding part, or obligation, is called 
the penalty,^ and is usually double the sum of money 
which the obligor is to pay as the condition of the obli- 
gation being void ; or is double the estimated value of 
the act which he is to perf j>rm, as the case may be. 

Thus, if, on my giving up my share in my business in 
favour of my partner, it is arranged that he is to indem- 
nify me against the debts of me firm amounting to 
about £500, he executes a bond acknowledging that he 
owes me £1000, and I sign the defeazance declaring 
that if he shall keep me indemnified from the claims in 
question, the above-written bond or obligation shall be 
void.* See a form given for this purpose in Class IV. 
The defeazance must of course, vary according to cir- 
cumstances. The object of the following forms is to 
show the variations required according as there are one 
or more obligors and one or more obligees. 

XXV. Bond by Onb to One to Sectteb Monet and 

Intebest. 

Know all men by these presents,# that I, A. B., of 
firmly bind myself to C, D., of , his executors, adminis- 
trators, and assigns, for the payment to him or them of the 
penal sum of £ sterling. Dated this day of [month 
and year], 

A. B. [/S^eaf]. 

The above- written obligation is conditioned to be void if the 

* The plan above mentioned is the common one. Perhaps a 
better way would be for the signature and seal of the obligor to be 
placed at the foot of the defeazance instead of at the foot of the obli- 
gation and then it would be unnecessary for the obligee to sign at 
all. This plan is sometimes adopted. 
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above-bounden A. B., bis heirs, executors, or administrators, 
on the day of [moniK]^ now next ensuing, shall pay to 
the said C. D., his executors, administrators, or assigns, the 
sum of £ sterling, with interest at the rate of £ 
for a Hundred Pounds by the year, from the day of the date 
hereof. 

a D, 


XXVI. The Like from Two to One. 


Know all men by these presents, that w^e, A. B., of , and 
C. D,, of , and each of us, firmly bind ourselves unto 
E. F., of , bis executors, administrators, and assigns, for 
the payment to him, or them, of the penal sum of £ 
sterling. Dated the day of {month and year]. 

A. B. [Seall 
C. D. 

The above-written obligation is conditioned to be void if the 
above-bounden A. B. and C. D., or ^ither of ijbem, their, or 
either of their heirs, executors, and administrators, on the 
day of {follow the last preceding fqgrm of condition], 

• £. F. 


s 


XXVII. The Like fbom Thebe to One. 

Know all men by these presents, that we, A. B., of , 
C. D., of , and E. F., of , and every one fand every 
two of us, firmly bind ourselves, jointly, severally, and respec- 
tively, unto G. H., of» {follow the last preceding form of 
hond], 

A. B. Seal 

C. D. 

^ E. F. Seal], 

The above-written obligation is condRioned to be void if the 
above-bounden A. B., C. D., and E. F., or any of them, their, 
or any of their heirs, executors, or administrators {follow the 
form of condition in Form xxv]. 

XXVIII. The Like feom One to Two. 

Know all men by these presents, that I, A. B., of , 
firmly bind myself unto C. D., of , and E, F., of , 
their execittors, administrators, and assigns, for the payment 
to them of the penal sum of £ sterling. Dated this 

day of {month and year], 

A. B. 

The above-written obligation is conditioned to be void if the 
above-bounden A. B., his heirs, executors, 1)r admnistrators, on 
the day of {month] now next ensuing, shall pay to the 

• Or omit ‘^now next ensuing/^ and state the year. 

t In case of a bond by four, say ‘‘ and every three,* ^ and so on at 
the number of obligors continues. 
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said C. D. and E. F., or either of them, their assigns, or their 
or either of their executors or administrators, the sum of £ 
\Jolloilo the condition of Form xxv]. 

C. D. 

E. P. 

XXIX. The Like from One to Thebe. 

Know all men by these presents, that I, A. B., of , 
firmly bind myself unto C. D., of , E. F., of , and 
G. H., of , their executors, administrators, and assigns, 
for the payment to them of the penal sum of £ sterling. 
Dated this day of [month and year']» 

A. B. [Seal]. 

The above-written obligation is conditioned to be void if 
f'the said A. B., his heirs, executors or administrators, on the 
day of [month] now next ensuing shall pay to the said 
C. D., E. F., and G. H., or any of them, their or any of their 
executors or administrators, the sura of £ [follow the 
condition in Form xxv]. * 

C. D. 

* .. E- E. 

G. H. 

XXX. The Like peom Two to Two. 

Know all men by these presents that we, A. B., of , 
and C. D., of , and each of us, firmly bind ourselves unto 
E. F., of , and G. H., of , their executors, adminis- 
trators, and assigns, for the payment to them of the penal sum 
of £ sterling. Dated this day of [month and year], 

A. B. [Seal], 

C. D. 

The above-written o|iligation is conditioned to be void if the 
above-bounden A. B. sMd C. D., or either of them, their or 
either of their heirs, executors or administrators, on the 
day of [month] next ensuing, shall pay to the said E. F. and 
G. H., or either of them, their assigns or their or either of 
their executors or administrators, the sum of £ [follow 

the condition in Form xxv]. 

E. F. 

‘ G. H. 


XXXI. Thb Like from Theeb to THEfes. 

Know all men by these presents that we, A. B., of , 
C. D., of , and E. F., of , axd each and every two 
of us, firmly bind ourselves unto G. H., or , I. J., of , 
and E. L., of , fineir executors, administrators, and assigns, 

for the payment to them of the penal sum of £ sterling. 

Dated this day of [month and year]. 

A. B. 

C. D. Seal 

E. F. 'Seat 
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The above-written obli^tion is conditioned to be void if the 
above*bounden A. B., C. D., and E. F., or any of them, their or 
any of their heirs, executors or administrators, on the 
day of \montK\ now next ensuing, shall pay to the said G, H,, 
I. J,, and K. L., or any of them, or their assigns, or their or 
or any of their heirs, executors or administrators, the sum of 
\_f allow the condition in Form xxv]. 

XXXII. *Bowd by Two Sueetikb to a Fibm to Sbcttee 

Fidelity of Clekk. 

Know all men by these presents that we, A. B., of , and 
C. D., of , and each of us, firmly bind ourselves unto 
E. F., of , and G. H., of , their executors, adminis- 
trators, and assigns, for the payment to them of the penal sun% 
of £ sterling. Dated this * day of [^month and yeaT\ 

A. B. ISeaV]. 

C. D. [iSeaZJ. 

Whereas the said E. F. and G. H.%ave agreed to admit 8. T. 
into their service as clerk, and to continue him in such service, 
subject to three months* notice in writing t)n either side, on 
our becoming sureties for his faithfully serving and accounting, 
in manner hereinafter mentioned, so long as the said S. T. 
continues in such service ; and whereiis by the above-written 
obligation, we have become sureties accordingly ; 

Now, the above- written obligation is conditioned to be void 
if the said S. T. shall faithfully serve, and from time to time 
and at all times acco'«nt for, and pay over to the said E. F. and 
G. H., or the survivor of them, their or his executors or 
administrators, and other the person oj persons who shall have 
become partner or partners with them, or either of them, or his 
or their executors or administrators, qJl moneys, securities for 
money, goods and effects whatsoever, wnich he, the said 8. T., 
shall receive for their or any of their use, or for the use of any 
person or body politic, to whom they or either or any of them 
shall be accountable, or which shall be entrusted to his care by 
them, or either or any of them, or by or for any person or body 
politic to whom they or either or any of them shall be account- 
able, And shall not embezzle, withhold, destroy, or anywise 
injure any such moneys? securities for money, goods and effects 
as aforesaid, or auy books, papers, writings, gc^s, or effects of 
them, or either or any of them. Provided ^ways that each of 
the said sureties is not to be separately liable, nor are his 
executors or adminis^ators, for more than half of the penal 
sum secured by tbe*above-written obligation. And also that 
each of said sureties may put an end his liability on the 
above-written obligation by giving to the said E. F. and G. H., 
their executors or administrators, six months* notice in writing 

* See a form of guarantie for the same purpose a few pages 
further on. 
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of his intention so to do, and shall be free from liability for 
any event or default happening after the expiration of such 
notice. 

h). F. 

O. H. 


GUARANTIES. 

28. A guarantie is a contract or promise, to answer 
for the debt, default, or miscarriage of another,” and by 
the Statute of Frauds, passed in the 29th of Charles II., 
it is required to be m writing, and signed by the 
guarantor, or some person authorised by him. Kius, if 
1 agree that, if a shopkeeper will trust a customer, I will 
see that the bill is paid, or, if I agree that, if A. will 
lend his horse to B., the latter shall return him safely, 
I am not liable unless I have signed a memorandum, 
embodying the terms of my promise. 

29. To render ^me liable on such a promise as this, 
where it is not under seafj there must also be a con- 
sideration in the shape of some benefit given to me, or 
some loss or inconvenience suffered by the person to 
whom the promise is made. For instance, in the above 
cases, the trusting the customer and the lending the 
horse would be such a consideration. But if, when I 
made mj promise, the goods had been already sold, or 
the horse lent, there would not necessarily be a con- 
sideration. There might be one, however 5 as, if the 
person to whom the promise was made gave me money 
for making it, or agrf^d to forbear to sue for the price 
of the goods, or for the horse. 

30. Before the year 1856, this necessary element in a 
guarantie must have appeared on the face of the writing, 
and it is still desirable that it should do so ; but now, if 
it is omitted in the writing, it may be proved by verbal 
evidence at the trial. 

31. A guarantie may either be for answering one 
debt, or default, or for answering continuing debts, or 
defaults ; as, for instance, I may make myself answer- 
able for any balance that may be owing from time to 
time by A. to B,, or for any negliggnce that may be 
eommitted by A, while in B.’s employ. These are c^led 
coniinming guarantie, and it is prudent to limit them 
to a certain time and amount, or to provide that the 
guarantor may get rid of his liability by notice. 
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XXXIII. Gtjabantib fob a Cbetain Amotot. 

To Messrs. A. and B. — If you will supply S. T. with such 
goods as he may require I hereby guarantee that you shall be 
paid for them to the extent of £ .But this is not to be 

a continuing guarantie. Dated the day of [month and 

year]. 

C. D. 


XXXIV. CONTIIOTING GUABANTIE FOB A CeBTAIN AMOTTNT, 

AND FOE A CeETAIN TiME. 


To Messrs. A. and B. — If you will supply S. T. with such 
goods as he may require from time to time, I hereby guarantee 
that you shall be paid for them, to the extent of £ . This 
guarantie is to continue for [one year]. Dated the day 
of [month and year]. 


C. D. 




XXXV. <^Quaeantib Segueing FiDEjiiTY of Clebb. 

To Messrs A. and B. — In consideration of your taking my 
son William into your employ as clerk, and so continuing him, 
subject to three months notice on either side, I guarantee that 
he shall faithfully serve you, and truly account to you for all 
property, writings, and securities, belonging to you, or to any 
one on your behalf, or to any one to whom you are accountable, 
and shall take due «are of all such property while in his posses- 
sion. This guarantie is made to your firm, fincluding any 
future partners, and is to continue a^long as my said son is in 
the employ of such firm, but subject to a determination by six 
calendar months notice in writing ^ my part. Dated the 
day of [month and year], • 

C, D. 


XXXVI. Guabantie fob the Pbbfobmancb of a Con- 

TBACT FOB WoBK OB SBETICBS. 


To A. B. — If you will employ C. D. under the within con- 
tract, J I undertake that he shall perform his part thereof, pro- 
vided yoji perform yours. Dated this day of [month and 

p. 


♦ This will, in many cases, he as good a security as the bond 
given a few pages back for the same {ftirpose. It requires an 
agreement stamp, 6d. 

\ These words should always be inserted if the guarantie is meant 
for the benefit of future partners. 

J This guarantie is to be written on the back of the oontraet| 
The guarantor ought to have a copy of the contract and guarantie. 
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XXXVn. GtrARAimB of a Fibm's AoooirirT with a Banh. 
To A. B. and Co., ♦Bankers. 

Ist January, 18 . — I guarantee for a year from date the 
over-draft of C. D. and Co.^ for £500 with your firm. 

E. F. 

XXXVIII. Gtjasantie of a Fibm's Account with a Bank 

TO CONTINUE NOTWITHSTANDINO ChANOBS. 

To A. B. and Co., Bankers. 

Ist January, 18 . — I guarantee the over-draft of C. I>. and 
Co., however constituted, fwith your firm, however constituted, 
ffor £500 for a year from date, but subject to determination 
by three calendar months’ notice.J 

E. F. 


XXXIX. Guaeantib of a Customee’s Joint Account and 
Sep ABATE ACCOUNT with a Bank. 

To A. B. and Cp., Bankers. 

1st January, 18 . — I guarantee to your firm, however con- 
stituted, the payment of all moneys not exceeding £ that 
may be or become due from J. S., of , whether on his 
separate account or on his joint account with T. P.§ And this 
guarantie shall continue for a year from its date but, subject 
to determination by three calendar months’ notice at any 
earlier time. 

« 

XL. Guaeantib foe an Existing Ovbe-deaft onlt.|| 
To A. B. and Co., Bankers. 

1st January, 18 . — Ii>* consideration of your forbearance for 
six calendar months froid' date to enforce payment of the 
amount now owing to you by J. S., of , on his account 

♦ Any change in either firm after the date of the guarantie will 
put an end to it {Partnership Act^ 1890, #. 18); for I maybe 
willing to be liable /or C. D. and Co. as now constituted, but not if 
one dies or retires and a new partner joins, and I may be willing to 
bind myself to A. B. and Co. as now constituted, but not after any 
change. If the liability is to be in spite of any change in either 
firm, the following form should be used. 

f If the guarantor wishes only to be bound /or or to either firm as 
it stands he must omit these words after the name of that firm. 

% If the guarantor who signs this and the following forms dies 
while the guarantie is running, notice of his*^death puts an end to 
the guarantie. One re^on is that he is no longer alive to give the 
notice {Ooulthard v. Clementeon 6 Q, B. D. 42 ; Offord v. Ba'Hee 
31 L.T.C.P. 319). 

{ Or, if you wish to guarantee any amount to which J. S. is a 
party, say “ or on any other account or accounts he has or may have 
with Vou jointly with any other person or persons. 

n The previous forms of guarantie are for guaranteeing a balance 
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with you (£500), I guarantee that he shall pay you the amount 
at or before the expiration of that time. 

E. F. 

XLI. C0NTIKUIN& G1TA.BANTIE TO A Bankee POE Bills 
TO BE Discounted poe a Customer.* 

To A. B. and Co., Bankers. 

We, the undersigned, in consideration of your discounting 
at our request bills of exchange for Messieurs D. and Co., of 
, jointly and severally guarantee for the space of twelve 
calendar months the due payment of all such bills of exchange 
to the extent of £600. And we further jointly and severally 
undertake to make good any loss or expenses you may sustain 
or incur in consequence of advancing to the Messieurs D. ^d 
Co. such moneys. 

E. F. G. H. 

which is increased by what is draw% out and diminished by what is 
paid in during the period guaranteed. But this form only binds 
the guarantor if the payments in during the six months do not 
amoimt to £500. If they amqjint to £500, no matter how much is 
drawn out, the guarantor is free. 

If the guarantor who signs this form dies within the six months, 
his executor must pay what is due under it, if the banker has for- 
borne from his remedies. 

* This was the guarantie in Offord v. Davies (supra). Borne 
discounts had been made and repaid. But, although no mention 
was made of the revocation of the guarantie by notice, it was held 
to be 80 revocable? The consideration only arose upon each dis- 
counting and the bankers could not make the guarantors liable 1^ 
going on discounting after notice that^the guarantie was at an end. 
In short a power to revoke a continuing guarantie^ by notice is 
assumed unless words are used which ^ow a contrary intention. 



CLASS III.— RECEIPTS AND ACKNOWLEDG- 

MENTS. 

The nature of a Receipt and its Stamp, 

1. Any acknowledgment or memorandum that money 

has been paid is a receipt. If it is not under seal it may 
be^iontradicted or explained; but if it is under seal, or 
is contained in a deed, which is an instrument under 
seal, it is nearly always conclusive, unless obtained by 
fraud, 4 , 

A payment may be proved without any receipt, by the 
oral testimony of t*he debtor or creditor, or any other 
person, and if a man has had stamped receipt and has 
lost it, he may give verbal evidence of it, as of other 
lost documents. 

2. As a general rule, every receipt for £2 and upwards 
requires a penny stamp, which may be either impressed 
or adhesive. If the latter kind be used, the person 
signing the receipt must write his name or initials 
or the name or initials of his firm, across the stamp 
together with the true iiate of his so writing, or must 
otherwise effectively cancel it, so that it cannot be used 
for another instrumem/ or for posting, {Stamp Act, 
1891, s. 8.) The stamp Auty is to be home by the person 
receiving the money, and the latter if he gives a receipt, 
incurs a penalty for not using a stamp, and for not ob- 
literating an adhesive one, as above mentioned. But 
see section 4 in this chapter. 

When an Unstamped Receipt can he^given in evidence, 

3. On the trial of a criminal charge, a receipt, like all 
other instruments, is admissible without a stamp, but 
in a civil case it is not. The chief use which can be 
made of an unstamped receipt in a o^e of the latter 
kind is, that it may be put into a witness’s hands to 
refresh his memory.^ The reason why instruments 

* Thus, suppose a person has received money, and has acknow- 
ledged its receipt in a letter unstamped, and denies the fact of the 
receipt upon his oath in the witness-box, although shown his own 
letter admitting that he has had the money, the letter cannot be 
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which require a stamp are not admissible without one 
in civil cases, is solely out of respect to the revenue laws ; 
but, as our courts are not concerned in upholding the 
revenue laws of other States, it follows that a receipt 
given in a foreign country, where it would require to be 
stamped for the mere purpose of being admitted to evi- 
dence, is admissible here without a stamp. 

Of the Stamping Unstamped Receipts. 

4. An unstamped receipt may be stamped with an im- 
pressed stamp if brought to the Stamp Office within 
fourteen days after it shall have been given, on payment 
of £5 and the duty ; and if brought after fourteen d^s, 
and within one calendar month, on payment of £10 fad 
the duty; but after the expiration of one month no 
receipt can be stamped with an impressed stamp.’**' 

Of the Obligation to give Receipts. 

5. Under the Stamp Act where th# sum paid is £2 or 
upwards (whether paid in cash, bill, cheque or note) and 
a receipt is required, an obligation arises to give a 
stamped receipt, unless the receipt is specially exempted 
from duty.f 

The person who gives a receipt but refuses to give a 
stamped receipt is liable to a penalty of £10 and, if he 

f ives a receipt, ^ he may do, bearing an adhesive stamp, 
e is a liable to a like penalty if he wilfully neglects 
or refuses to cancel the stamp in the manner above men- 
tioned. If a debt or demand of £2 or upwards is acknow- 
ledged to be settled or dischaj^ed, any memorandum 
of such settlement or discharge must be stamped as a 
receipt. (Stamp Act, 1891, secs. 101 — 103.) It is no 
longer necessary, as formerly, for the party paying to 
tender a stamped paper, but the burden Mis on the 
party receiving. 

The statute does not impose an obligation to give a 
receipt unless it is 'demanded and the sum is £2 or more ; 
but that obligation may arise in various ways, whether 
the sum paid amounts to £2 or not. It may arise b]^ a 
statute directing a receipt to be given, or it may arise 
from the circuiystances of the transaction, or from an 
express contract between the parties, or may be pre- 

shown to the jury ; but the witness may be subsequently charj^ed 
with perjury, and then the letter, which is an unstamped receipt, 
may be given in evidence against him. 

^ The Stamp Act, 1891, s. 102. 
t See sec. 7, 
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sumed from aa unvaried course of dealing or from the 
custom of a trade. For these cases an obligation may 
arise to give a receipt showing on what account the 
payment 18 made ; but, if all that is required of a man 
IS a receipt, he satisfies the demand by merely writing 
that he has received so much money, without saying in 
respect of what. 

No one acting on his own account is bound to demand 
a receipt and, /except as above mentioned, no one is 
bound to give one. 

6 . No one is bound to accept a receipt, nor is any one 
prejudiced by being given a receipt in a particular form, 
although if he reads it and finds it to be in a wrong 
form he should at once object. The rule of law is that, 
when the payer states at the time on what account he 
makes the payment, the money is to be received on that 
account, although the receiver may wish to appropriate 
it to another. Thus, if I owe money to a man for goods 
bought of him and also money for rent which fell due 
afterwards, and p^y him a sum of money, saying it is 
for the rent, he must take it oh account of the rent and 
must not appropiate it to the goods. If, in spite of my 
appropriation of the payment to the rent, my creditor 
insists on giving me a receipt on account of the goods, 
I shall not be prejudiced and his subseq^uent distress 
for the rent will be unlawful. But it will be wise of me, 
in reading the receipt to remonstrate knd if necessary 
borrow his pen and draw a line through the words 
which he has improperiy inserted and make a memo- 
randum on the back that I have done so in his presence 
on the occasion of the ^ryment. 

If I make no special appropriation at the time of pay- 
ment, but pay generally, the creditor may then, or 
within a reasonable time afterwards, appropriate the 
payment to any account he pleases. But, if he gives me 
a receipt on a particular account, he cannot afterwards 
appropriate the payment to another ^count. 

What Receipts are Exempt from Stamp dut'fl 

7 . Let me caution the reader never to rely upon any 
unstamped entry memorandum or acly^owledgment of 
the receipt of money, however unlike a receipt it may 
look either in form of words. There is no indirect way 
of riving a receipt so as to escape duty. 

Twill now mention the commonest kinds of receipts 
which are exempt from duty, namely those on otaer 
duly stamped instruments. They are these * 
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Receipts written on any bill of exchange (which in- 
cludes a cheque) or promissory note duly stamped ; 
Receipts indorsei^ written upon or contained in any 
instrument liable to stamp duty, and duly stamped, 
acknowledging the receipt of the consideration money 
therein expressed, or the receipt of any principal money, 
interest or annuity thereby secured or therein men- 
tioned. (See Stamp Act^ 1891, Sched. ‘‘ Receipt.*’) 

It will thus be seen that if a mortgage, bond or other 
security, or any conveyance, or other instrument, is 
itself duly stamped, a receipt for all or any part of the 
consideration money or the sum secured may be inserted 
in the body of the instrument or written on its back or 
any part of it without bearing a receipt stamp. Soije 
remaining exemptions shall be given in a note.* 

8, I may here mention that there are certain agree- 
ments which are exempt from Stamp duty, and which, 
therefore, may be well included in the same instrument 
which acknowledges the receipt of money in respect 
of them. ^ • 

* Acknowledgment by any banker of the receipt of any bill of 
exchange or promissory note, for the purpose of being presented 
for acceptance or payment. 

Receipt given 

for money deposited in any bank, or with any banker, to be 
accounted for and expressed to be received of the person to whom 
the same is to be accounted ; 

for any parliamentary taxes or duties or for money for the use of 
Her Majesty ; 

for money received by an oflBcer of a piiiblic department of the state 

for money paid by way of imprest or advance, or in adjustment of 

an account, where he has no personal benefit ; 

for money imprested to any agent oit account of the pay of the 

army; 

for wages, pay or pension due to any officer, seaman or marine ; 
for the consideration for the purciiase of any share in stocks or 
funds, whether Government, Parliamentary, E. I. Company’s, 
India, Bank of England or Bank of Ireland, or for any dividend on 
them ; 

for any money due on an exchequer bill ; 

or any bill or note of the Bank of England or of Ireland ; 

for drawback or bounty on exportation ; 

for the return of Customs duties, and 

Receipt indorsed on a bill drawn by the Admiralty upon the 
Accountant-General of the Navy. 

The above excepl^fus are given in the Schedule to the Stamp 
Act, 1891 ; but there are others, created by other Acts, among 
which may be mentioned the following • 

Receipts given by any registered Building, Loan or Friendly 
Society to a member or by any member to the Society. 

Receipts given in the administration of the estate of any bank- 
rupt (see Bankruptcy Act, 1883, s. 144.) 

Receipts given under the Poor Law (4 & 5 Will. 4. e* 76, s. 86.) 
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The commonest of these are agreements the matter 
of which is not of the value of £5 ; agreement for the 
hire of any labourers, artificers, manufacturers or menial 
servants; agreements for the sale or manufacture of 
anj goods, wares, or merchandise;* agreements with 
sailors for a coasting voyage to and from ports in the 
United Kingdom ; agreements between Building, Loan 
and Friendly Societies and their members and agree- 
ments made in the course of administering a bankrupt’s 
estate. The four first mentioned are given in the Stamp 
Act, 1891. 

There follow some forms of receipts. 

I. Simple oe Qkneeal Keceipt. 


j, 18—. 

Received of C. D. pounds shillings and pence. 

A. B. 

11. REofjiPT EOE Rent. 

£ 1st January, 18 — . 

Received from C.'D. pounds shillings and pence, 
being one quarter’s rent of King’s Mill, due Christmas Day, 

18—. 

A. B. 

III. The Like by an Agent. 


£ 

to E. P., 


• 1st January, 18 — . 

[JFollow the above and add as follows,'] 


A. B., his agent. 


IV. Receipt poe Salaey. 


£ 1^^ January, 18 — . 

Received from C. D. pounds shillings and pence, 

being one quarter’s salary, due Christmas day, 18 — . 

A. B. 

V. Receipt poe Balance op Salaey. 

£ 1^^ January, 18 — . 

Received from C. D. pounds shillings and pence, 

being the balance of salary due to me this day. 

* A. B. 


VI. Receipt poe Balance op Account. 

£ January, 18 — . 

Received from C. D. pounds shillfngs and pence, 
being the balance of account due to me this day. 

A, B. 


♦ The words of the Stamp Act, 1891, are “ agreement, letter or 
memorandum.” The forms numbered xi and xii therefore require 
no stamp beyond the receipt stamp* 
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VII. Rbckipt in Full of all Demands. 

£ 1st January^ 18 — . 

Received from C. D. pounds shillings and pence, 
in full of all demands. 

A. B. 

VIII. The like by Agent. 

£ January, 18 — . 

\_Follow the above and add as follows."] 

due to E. F. 

A. B., his agent. 

IX, Receipt by Agent of One to Agent of Anothee. 

£ Is^ January, 18 — 

Received from G. H. by the hand of C. D. pounds 

shillings and pence [the balance of account] due to E. F. 

A. B., his agent. 

• 

X. Receipt of Cheque and a Bill (oe Note). 

£ ^ "ist January, 18 — . 

Received from C. D. a cheque for £ on Messrs. X. and Y. 
and a bill of exchange [or promissory note] for £ , which, 

when paid, will satisfy ray claim for '^tc. 

A. B. 

*XI. Receipt foe Goods to be Delivbeed. 

£ • January, 18 — . 

Received from C. D. pounds shillings and pence, 

the price [or on account] of bales ^f cloth to be delivered 
to him at , on the day of [month and year]. 

• A. B. 

XII. Receipt foe Peice of Hoese with WAEEANTY.f 

£ l^f^ January, 18 — , 

Received from C. D. pounds shillings and pence, 

the price of a bay mare warranted sound and free from vice. 

A. B. 


. ACKNOWLEDGMENTS. 

1. 0. U. 

9. An I. O. U. (iiffers from a promissory note in being 
a mere acknowleSgment of debt without a promise to 
pay. Adhere strictly to the form ^iven below, lest the 
document should amount to a promissory note, or at 

* This and the following do not require any other than a receipt 
stamp. 

f See sec. 16, post., “ Warranty of a Horse.” 
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least to an agreement. In the latter case, however, 
there is less danger, for the duty on an agreement can 
be paid at any time, on payment of the penalty fixed 
by statute, and even at the trial, by paying the fuiiiher 
sum of £1 to the officer of the court.* 

The form given below rec[uires no stamp. It is not 
negotiable. It is merely evidence that on the 1st Nov., 
18 — , A. B. and C. D. came to an account, and that £100 
was found to be due to the former. If the creditor’s 
name does not appear on it, it will be primd facie evi- 
dence that the debt is due to the person who produces it. 

XIIL Foem of I. O. U. 

£100 Ob. Od. London, 1st Nov., 18 — . 

To A. B. 

I. 0. U. One Hundred Pounds. 

C. D. 

10. By the Statutes of Limitations no action can be 
brought for a debt or money demand the claim to which 
arose more than six years before, unless the person 
owing the money has given an actnowledgment or 
made a payment on account of principal and interest.f 
This enactment does not apply to a debt created by an 
instrument under seal, as a bond or a sealed lease ; and 
there are one or two exceptions to it ,yf rare occurrence 
and not worth mentioning here. By a statute passed 
in the ninth year of George iv., c. 14 (amended by the 
Mercantile Law Amendment Act, 1856, s. 13), acknow- 
ledgments by a debtq^’, to prevent the debt being barred 
by lapse of time, must be in writing and signed by him 
or by some person authorized by him. The payment 
or acknowledgment may be made at any time, although 
six years have expired. It must be remembered, how- 
ever, that, where the debt is due from more persons 
than one, an acknowledgment by one will only take the 
debt out of the statute against himself; though, if an 
ordinary partner were to si^n in the name of the firm, 
I think that would be sufficient to enable his partners 
to be sued if they were jointly liable with him, because 
each known partner is agent for the firm for all dealings 
as to which his authority is not known to be restricted. 

* And, within 3 months from signature, the Commissioners may 
remit the penalty or any part thereof. {Stamp Act, 1891, s. 16.) 

t If the person to whom the money becomes due is at the time 
an intant, a married woman, or a person of unsound mind, such 

S ereon is allowed six years from the cessation of the disability 
uring which to bring the action. 
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ITo particular form of acknowledgment is required. 
It may be as follows : 


XIV. *Aoknowlbdgment to Pbevbnt a Debt being 
Baeebd by the Statutes of Limitations. 

[Day, months and yearJ] 

The principal sum of £ , with interest at £ per cent., 

remains due from me to C. D. 

A. B. 


XV. Letteb which may Accompany a Payment on 

Account. 


[Da^e.] 

Sir,— 

I enclose you £ , part payment of your account down 4o 

{date of last item\.^ 

A. B. 


To C. D. 


XVI. JAnothbe Poem wheee theee ake Mutual Debts. 

• [Da^e.3 

Sir,— 

The sum which you owe me for commission amounts to £ , 

which may go towards payment of your old account. 

A. B. 

To C. D. 


XVII. Wherb#Onb Acknowledges foe Another. 


Sir,— • 

On behalf of §A. B., by whom I am duly authorized, I 
acknowledge that the sum of £ is^Jue to you for goods sup- 
plied dowm to Midsummer, 18 — . 

E. F. 


To A. B. 


11. In taking an acknowledgment to pay do not be 
satisfied with one which is expressed to be “ without 
prejudice.” The acknowledgment, to be of any use to 
you, must be either an unconditional promise to pay or 
a promise to pay upon a condition which you can shew 
has been fulnlled. If a man writes “ I will pay you 
when I am able,” or “ when I come into my property on 
my uncle*8 death?^ you must shew that he is able in the 

♦ These require no Stamp Duty. (9 Geo, 4., c. 14, s. 8.) 

t It will be sufficient if the account bo described in any other 
way — as “ your old account”— so that what is meant is clear from 
the facts. 

t This may amount both to a payment and an acknowledgment. 

§ Or “ of myself and A. B.” as the case may be. 
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one ^S6 and, in the other, that he has come into the 
property. A letter, sa3ang “ I owe you bo much on the 
contract, but you are liable to me for penalties to a 
greater amount ” is not an acknowledgment of a debt, 
but rather a claim of a balance. 

If you receive an acknowledgment undated, you may 
prove the date by verbal evidence and so it will be wise 
to make a memorandum on the back recording the time 
when you receive it. 

You have another six years in which to sue from the 
date of the last acknowledgment. 


Infants. 

* 12. An acknowledgment made after coming of age of 
a debt incurred during infancy does not enable the 
person to whom it is given to sue the maker of it. No 
ratification of a debt or liability arising during infancy, 
however solemnly made and whatever consideration be 
given for it, can f.,vail the person in whose favour it is 
written. An infant is liable for necessaries supplied 
during infancy and, after coming of age, continues so 
liable, without any acknowledgment, until the remedy 
is^ barred by lapse of time. And no acknowledgment 
given after full age can extend this liability. See the 
Infants^ Relief Act^ 1874. 

IB. By one of the Statutes of Limitations the occupier 
of land or houses acquires a title against the person 
entitled to the immetliate possession, unless rent has 
been paid or an acknowledgment given within the last 
twenty years. The foSm of acknowledgment may be as 
follows : — 


XVIII. Acknowledgment oe Anothee’s Title to Land. 
Sir,— 

I acknowledge that the messuage and.teneinent called King’s 
Mill is occupied hy me under your permission as owner thereof,* 

• A. B. 

To C. D. 


m 

The same kind of acknowledgmen*!;^ should be given 
for the like reason where a riglit of way or of common, 
a watercourse, or Jiny other easement, is enjoyed by 
permission. The form may be as follows : — 

* This need not contain words agreeing to give up at any time 
or on so many months* notice. If it does so it will require the 
agreement stamp of 6d. 
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XIX. AOKN0WXBLOMBNT THAT A WA^ IS NOT 

AS OT KIOHT. 

The day of \month and year]. 

I acknowledge that the way from King’s Mill, over the 
brick-kiln close, into the highway that leads to Dayton, which 
is now nsed by me, my agents and servants, U not used as of 
right, but by permission of C. D. 

A. B. 


XX. The like wheeb there is a Foot- way as of Rioht. 

The day of [month and ^eaf], 

I acknowledge that the way from the back of my premises 
in Carshalton-street, passing % tim side of the market-garden 
and by the back yard of the Rodney Arms into Down-street, 
used by me, my agents and servants, as a foot, horse aifd 
carriage way is used as a horse and carriage way not of right, 
but by permission of C. D. 

• A. B. 

14. In the case of windows we must keep in view 
some peculiarities arising from the ^aw and from the 
nature of light which is the subject of the claim. The 
owner of any building may make as many windows in 
it as he pleases in any place. All that the law says is 
that, unless he has enjoyed the windows for twenty 
years without a year’s interruption, the owner of the 
land which they overlook is not bound to let the light 
pass over his lan3 to the windows ; in other words, he 
may build any building or obstruction on his own land 
so as to shut out the light front his neighbour’s win- 
dows. But if the windows have jpeen enjoyed as above- 
mentioned, except by a written •consent or agreeijaent, 
then they are as it were the masters of the neighbour- 
ing land, and the latter is their servant to supply them 
with light for ever ; and this will be the same though 
the windows were opened originally by permission, or 
even though a pecuniary acknowledgment is paid for 
the passage of light. If therefore a neighbour, without 
such consent or agreement, makes in his wall windows 
which get their light over my land, I shall, in nineteen 
years and a day, lose the right of building opposite the 
windows, unless I have obstructed them for a year, — 
and so on every »ftcceeding twenty years. Now, as this 
would be an inconvenient thing Tor both parties, it 
would be much better to agree that if one will forbear 
to obstruct until he requires to build, the other will 
raise no obstacle to the building though it be after the 
lapse of twenty years’ uninterrupted enjoyment. It is 
preferable that agreements on this subject should be 
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under seal* The following is an example of this agree- 
ment and may serve as a guide by which a lawyer may 
prepare others relating to the same subject, but of a 
different kind, and between parties differently situated. 

XXI. Deed op Covenant Conceenino Light. 

This indenture made the day of \month and year\ between 
A. B, of of the one part, and C. D. of of the other 

part, Whereas the said C. D. is seized in fee of a house, 
messuage, and garden, called No. 1, Down-street, in Middlesex 
(hereinafter called No. 1), and the said A. B. is possessed of 
an adjoining house, messuage, and garden, called No, 2, Down- 
street, aforesaid (hereinafter called No. 2), for an unexpired 
tf rm of about 75 years. And Whereas the said C. D. has recently 
opened three windows in a portion of No. 1, overlooking and 
deriving their light over a portion of the garden and yard of 
No. 2; and whereas the said A. B. does not desire that the said 
C. D. his heirs or assigns, sh'ould acquire an indefeasible right 
to derive light for the said windows over any part of No, 2, 
during the residue^- of the said term, but does not desire to 
obstruct such light for a year, in order to prevent such right 
accruing, and whereas the said C. D. only desires that he, his 
heirs and assigns, shall enjoy the said light till an interruption 
thereof should arise from new buildings, or other permanent 
improvements on No. 2, Now, this indenture witnesseth as 
follows ; 

1. The said A. B. for himself, his heirs, > executors, adminis- 

trators and assigns, covenants with the said C. D. his heirs 
and assigns, that the said A. B. his executors, administrators 
and assigns, will not obstruct the light to the said windows, 
save by new buildings, (>r other permanent improvements on 
No, 2. *• 

2. And the said C. D., for himself, his heirs and assigns, 
covenants with the said A. B., his executors, administrators 
and assigns, that the said C. D., his executors, administrators 
or assigns, may, at any time hereafter, by buildings, or other 
permanent improvements on No. 2, obstruct the light to the 
said windows without let, hindrance, or complaint on the part 
of the said A. B., his heirs and assigns. 

In witness whereof the said parties have hereto set their 
hands and seals the day and year first above written. 

Signed, sealed and delivered, 
by the said A. B. and C. D. 
in the presence of * 

S. T. A. B. ISeaQ 

C. D. 

[^Residence and occupation."] 

If the object is merely to protect the land over which 
the windows look, so as to prevent its being liable to 
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supply the neighbouring habitation with light, it may 
be effected by a written consent given by the owner of 
the land which is overlooked to the person who is 
having the windows made, and by an acknowledgment 
on the part of the latter of such consent. The object of 
the consent is not to save the owner of the windows 
from liability, for, as above stated, he incurs none ; but 
it is to protect the land over which the light is derived 
by showing that the right began by consent, so that 
twenty years’ enjoyment does not bar the right to 
obstruct. For this reason the consent should always 
be acknowledged, and for that purpose the consent and 
acknowledgment may be included in the same instru- 
ment, to be signed in duplicate, one for each party, m 
follows : 

XXII. Consent to the Making of Windows, with 

ACKNOWLEDlfMENT. 

The windows opened {or to be opened] C. D. on that side 
of his house which faces A.#B.^8 garden are opened by the 
written consent of A. B. testified by his signature hereto. 

Dated the day of [month and year], 

A. B. C. D. 

Or the consent and the acknowledgment may be 
separate, as follows : 

XXIII. Consent to the Making op Windows. 

I consent that C. D. may open witaiows in that side of his 
house which faces my garden. 

r A. B. 

January t 18 — . 

XXIV. Acknowledgment that Windows week made 

BY Consent. 

I acknowledge that the windows opened by me in that side 
of my house which faces A. B/s garden were so opened by the 
written consent of A. id. 

C. D. 

lift Janua/ry, 18 . 

WAIIRANTY OF HORSE. 

15 . Any declaration made during the treaty for sale, 
by the party selling, in favour of the animal’s soundness 
or qualities (not being mere praise or on a point obvious 
to a common observer) is a warranty. But, if the 
agreement for sale, or the warranty, is afterwards re- 
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duced to writing, no verbal statement which is omitted 
from the writing will be of any account ; for the writing 
is regarded as being a correction of what is said. 

A purchaser, ignorant of the instructions you have 
given to the stable-keeper, auctioneer, servant or agent 
employed to sell, can hold you bound by any warranty 
made by that person, whether written or verbal, even 
though contrary to your instructions, leaving you to 
your remedy over against the man whom you employed. 

A warranty, unless expressed as applying to the 
future, speaks of the horse as he is at the time of sale. 

It is better that a wairanty should be in writing in 
order to prevent dispute as to its terms. It may accom- 
pany the receipt and needs no stamp beyond the receipt 
stamp. If separate from the I'eceipt, it may be signed 
by the principal, or by his agent or servant and, if by 
the latter, either in his own name or his principal’s, and 
will be equally binding if signed in a fictitious name. 

If the seller says he never warrants but the horse is 
sound as far as he knows, ht should not refuse to sign 
the following form : — 

XXV. Receipt with Qualified Warranty of a Horse. 

Received the [^date] of A. B. Fifty pounds for chesnut 

cob Chisel sound so far as T know.* 

C. D. 

The following form of receipt with an absolute war- 
ranty will be found convenient in many cases. It is 
easy to omit what is inapplicable. 

XXVI. Receipt with Absolute Warranty. 

Received the [date'] of A. B. Sixty pounds for grey 

gelding Volunteer warranted only six years old, sound, free 
from vice, and quiet to ride or to drive cither in single or 
double harness, and to carry a lady well. 

C. D. 

Much litigation may be saved by stating an excep- 
tion, even though obvious, and sometimes it is wise to 
provide for the return of the horse within a stated time 
on the certificate of a person named, as in the following 
form : — 

XXVII. Receipt, Qualified Warranty and Provision 

FOR Return. 

Received the [date] from A. B. One hundred pounds for 

• If it can be shewn that the seller knew of any unsoundness, 
the buyer can maintain an action on this warranty. 
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the bay gelding Numa warranted sound (save a splint on the off 
fore-leg which has not impeded action), free from vice (except 
a little shying), good for saddle or harness. [To be returned 
within 14 days if Mr. R. S. of or Mr. S. T. of certify 
by writing in what this warranty is broken.*] 

C. D. 

* The words in brackets [ ] may be added to the previous 
warranty or any other. 
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1. Partnership is not the mere joint-ownership of 
goods. My having a share of a horse, or of an acre, 
does not make me a partner with my co-owner. So, if 
I am assignee of a bankrupt member of a firm, I become 
co-owner of the stock, but am not thereby a partner of 
the solvent members. 

•But partnership consists in the contract between one 
or more to carry on a business for their mutual benefit, 
and it is by no means necessary that joint property 
should be used. Two sui'geons or surveyors may be 
partners, each using his own instruments and having 
no joint capital. ^ And, where property is used jointly 
or in common, it may be usai by both owners for the 
same purposes with or without a partnership. Thus, if 
I agree with my co-owner of the horse that we shall 
work: him alternately at the plough, we are not partners ; 
but if we use him jointly for jobbing and posting, we 
are partners. In the same way my co-ownership of the 
acre might naturally lead to a partnership with my co- 
owner in the business of a market gardener. 

2. Now, a partnership having begun, certain incidents 
follow, the most important of which is, that my fellow 
becomes my agent foi> making contracts necessary to 
the business. For exaJmple, he may pledge my credit 
as well as his own for corn for our job- horses ; so if we 
are in trade, he may sign bills and notes in the name 
of the firm, so as to be binding on me ; unless in the 
particular trade it is the custom to manage without bills. 
1 say that the agency by which he may bind me is limited 
to things necessary, or apparently necessary, for the 
business, as, for instance, if we are schoolmasters, he 
can bind me for the price of books and stationary, and 
if we are surgeons, for the price of instruments, but not 
by bills or notes. But if we turn druggists and set up 
a shop, he may then bind me by bills Smd notes made in 
the firm’s name. t 

3. For this reason it is that in articles of partnership 
it is often agreed that this power shall not be exercised, 

* This introduction is necessarily imperfect from its brevity. 
See the law of partnership more fully stated in my book on that 
subject, published by Effingham Wilson & Co, 
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or only within certain limits, and that if it be exercised, 
it shall constitute a ground for dissolution. (See 
Form hi.) But such an agreement in no way limits 
the liability of the partners to persons dealing in ignor- 
ance of the restriction. 

4. The receipt of the profits of a business by a person 
who knows them to be such is not conclusive evidence 
that the business is carried on by that person’s authority, 
and that he is, therefore, subject to its liabilities. And 
in particular none of the following things will make a 
man liable as a partner without further evidence that 
the business is carried on for him and by his authority ; 

(1) The receipt of a debt or liquidated amount by 
instalments or otherwise out of the accruing profits ^f 
the business ; 

(2) A contract for the remuneration of a servant or 
agent by a share of the profits^ 

(3) The receipt by the widow or child of a deceased 
partner of an annuity paid out of the^rofits ; 

(4) The receipt by way ♦of annuity or otherwise of a 
portion of the profits of the business in consideration of 
the sale of the goodwill ; 

(5) The advance of money by way of loan to a person 
engaged, or about to engage, in any business, on a con- 
tract with that person that the lender shall receive a 
rate of interest varying with the profits or shall receive 
a share of the profits arising from carrying on the busi- 
ness. Provided that the contract is in writing and 
signed by or on behalf of all the parties thereto. 

But in case the buyer of the goodwill or the borrower 
of the money, in the cases aboVe mentioned, becomes 
bankrupt, the claims of the seller of the goodwill and 
the lender of the loan are postponed to those of the 
other creditors. (See Partnership Act, 1890, s. 2.) 

5. It will be observed that the only case above men- 
tioned where a written contract is necessary in order to 
protect the person taking the profits of the business is that 
of the lender, a form for which is given (see form xvii). 

No wfitten contract is required in the case of the ser- 
vant or agent, though it woxild be prudent to have one 
as evidence of the nature of the arrangement. A form 
(No. xiii) for this*purpose is given in Class v. 

The annuity to the widow or child and the annuity 
or other consideration for the sale of the goodwill will 
naturally be evidenced by some writing, though the 

♦ And, to be binding, all contracts for annuities must be in 
writing by the Statute of Frauds, because they are not to be per- 
formed within the year. 
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Partnership Act does not require it in order to protect 
the recipient. 

6. Where no time is agreed on for the termination of 
a partnership, it may be dissolved at the will of either 
party. (See form ix and note.) 

Subject to any agreement between the partners, a 
partnership, whether for a specified time or not, may 
be dissolved by mutual consent, and will be dissolved as 
regards all the partners by the death or bankruptcy of 
any of them.* (See Partnership Act, ss. 32, 33.) 

The executor, or the trustee in bankruptcy is not a 
partner but only an owner of the share of the partner 
whom he represents. 

“Where a partner suffers his share of the partnership 
property to be charged under the Act for his separate 
debt, the other partners have the option of dissolving 
(sec. 33). The chargings is under sec. 23, which enacts 
that, where judgment is obtained against a partner, the 
judgment creditor may obtain from a judge of the High 
Coui-t, or from the Chanceiy Court of Lancaster, or 
from a County Court, an order charging the partner’s 
interest in the partnership with the judgment debt and 
interest thereon, and also an order appointing a receiver 
and for accounts etc. 

7. A partner who sues his co-partner for a dissolution 
or an account goes to the Chancery Pivision or, where 
the stock and credits of the partnership do not exceed 
£500, to the County C(^urt. And in the latter court he 
may sue for the unliquidated balance of a partnership 
account ” to the extent of £50. But a partner can only 
bring an ordinary action at law against his co-partner 
to recover damages or a specific sum where no question 
of partnership account is involved and where the sum 
to be recovered does not come out of the partnership 
fund and will, when paid, be the property of the plain- 
tiff and not of the partnership. For instance, where 
one partner assaults another the latter can sue for 
damages, and where one partner has settled a balance 
with another and given him a note or acknowledgment 
of it, or has bought a horse from the other, the latter 
may sue for the balance or the price. The same may 
be said of the balance due to or from an outgoing part- 
ner who has sold hi* share. 

8. In consequence of the above rule, it is desirable 
that an incoming partner’s premium, or share of capital, 

♦ But if the surviving partners continue the business without 
any fresh arrangement, they will be presumed to mean to carry on 
on the old terms. 
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should be either paid down or distinctly secured to the 
other partners individually before he joins the business 
or signs his articles. 

If each partner is to furnish a share of capital and 
one lends the other the amount or part of it> the lender 
may sue his partner for the loan. So if partners agree 
to furnish capital from time to time to meet expenses 
as they occur, and one is compelled to pay the whole of 
the expenses, he may sue the others for what they ought 
to have contributed. 

9. In my little book on Private Trading Partnership 
I have given some hints on the preparation of partner- 
ship agreements and it may be convenient here to repeat 
some of these hints. • 

If the partners are to share profits unequally, say so ; 
for it will not be presumed from their contributing 
capital unequally. 

If one partner brings in, as* the whole or part of his 
capital, any property, real or personal, which is not 
money, state the whole co^itribution in money and then 
that the property is valued at so much and taken as being 
so much of that money. 

If the land of one partner is to be partnership pro- 
perty, say so, and have it conveyed to a trustee for the 
partners. 

Where the partnership owns land, declare that, as 
between the real and personal representatives of a part- 
ner who dies, his share shall be deemed personal estate. 

If the articles are silent on the subject, interest at £5 
per cent, on advances or paymeiy^s by a partner will be 
payable before profits are divided ; if you wish interest 
on capital to be in the same position, you must say so. 

If any partner is to be allowed to give less attention 
to business than the others or is to be allowed to con- 
tinue or enter upon any other business, say so. 

If any partner is to be entitled to remuneration for 
something he may have to do in the business, or if any 
partner is not to enjoy an equal share in the manage- 
ment ofHhe business, these things must be expressed. 

If one partner is to be allowed to hold an office, say 
how much of his salary is to go to the account of the 
firm and, in case Ae partnership is dissolved while the 
office continues, how much he is to^llow his co-partner 
in respect of the office, or that he is to pay nothing in 
reject of it. 

If the firm name is to be used, provide that no partner 
shall contract on behalf of the partnership except in the 
firm name. The firm, it is true, will thus lose the bene- 
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fit of one partner being able to act as agent for the 
partnership as undisclosed principals ; but it will avoid 
the risk of his naaking a bargain in his own name and 
then throwing it on the firm when it has turned out bad. 

If any partner is to be allowed to retire, state the 
length of notice and the other terms on which he may 
do so and in what mode he is to offer his share to the 
other partners, and provide that the others are to con- 
tinue. 

Remember that, if an offer of a share is once made 
and accepted, or if a notice to dissolve is once given in 
accordance with the articles, neither the offer nor the 
notice can be withdrawn without the consent of all. 

-If a surviving partner is to pay an annuity out of 
the business to the widow or child of one who dies, or a 
continuing partner is to pay such an annuity to an 
outgoing partner, provide that the one who has to pay 
shall continue the business or, if he sells it or takes a 
partner, shall secure the annuity or at least make the 
purchaser or the new partneL-enter into a corresponding 
covenant with the annuitant. 

Partners during the partnership will be restrained by 
the law from competing with the firm, but if, on retire- 
ment, a partner is to be prevented from engaging in the 
same business within certain limits of time or space, 
define those limits and take care tha^J; they are reason- 
able. 

Remember that partnership trade marks are an asset 
of the partnership and may have to be provided for in 
a dissolution. 

I. Aqeeement Constituting a Paetnebbhip at will. 

We hereby agree to become partners as saddlers. Dated the 
day of [month and year], 

A. B. 

C. D. 

II. A Fuller Form where One is in Business Already. 

V 

Agreement made this day of [month and year], between 
A. B. of , and C. D. of 

1. The said parties agree to become par^t-nersas saddlers from 
the date hereof. 

2. The business is tv. be carried on free of rent at the house 
of the said A. B. where the books and other documents relating 
to the partnership shall be , kept, but accessible at all times to 
the said 0. D. 

3. The partnership property shall consist of the stock in trade 

and implements of the said A, B. and of £ , lodged in 
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Messrs, bank by the said C. B. in the joint names of the 
partners. 

4. Each partner may draw out weekly a sum not exceeding 

£ , on account of his share of the profits, 

5. *The profits of the business are to be divided on the 25th 
of March and the 29th of September in each year, between the 
partners in the following proportion, namely, three-fifths to 
the said A. B. and two-fifths to said C. D., and the payments 
and liabilities are to be borne by them in the like proportions. 

A. B. 

C. D, 

III. Articles oe Paetneeship foe a Teem of Ybabs. 

Agreement made this day of [montJi and ^ear], betwetn 
A. B. of , and C. D. of 

1. The said parties agree to enter into partnership as drug- 
gists, under the firm of B. and D. for years, from the date 
hereof, or funtil the partnership it determined by either party 
giving to the other a three months^ notice in writing, ending 
with a current year of the partnership. • 

2. The partnership businest is to be carried on in convenient 
premises to be taken for the purpose in the city of Manchester. 

3. The partnership capital is to consist of tlie sum of £ , 

to be contributed equally by the partners, and lodged on or 
before the day of , to their joint account at the bank of 
Messrs. Coutts, and of the property, credits, and stock in trade 
of the firm for the time being. 

4. Each partner ^nay draw £ a week on account of his 
profits, but if, at the periodical taking of accounts hereinafter 
mentioned, either partner has drawn* out during the past year 
a sum exceeding the profits to whic^i he shall be entitled, he 
shall repay the surplus to the partnership. 

6. Neither partner shall sign any promissory note or bill in 

the name of the Jfirm (other than a draft on a banker in the 
common course of business) ; nor shall give credit after warn- 
ing from his co-partner ; nor shall, without his written consent, 
borrow money, or compound debts, or become surety, or bail, or 
enter a contract for more than £ , or engage a servant to the 

firm, or take an apprentice, or engage in any other business. § 

6. Any engagement or liability entered into or incurred by 

♦ If the profits arc to be equally divided, Clause 6 should stop 
at the words “in each year.” 

f Or say for “ the t^rm of twenty-one years from the date hereof, 
subject to its being ended at the expiration of the first seven or 
fourteen years by six calendar months' jirevious written notice, 
given by either of the partners to the other, or sent by post to his 
usual or last known place of abode.” 

J Each, therefore, must sign separately, except in the case of a 
cheque. 

§ Here you may add, if necessary, “ or be more than weeks 
absent from the place of business during any year.” 
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either partner in contravention of the above clause, is to be at 
his exclusive risk, and the firm is to be indemnified out of his 
separate property. 

7. Accounts shall be kepfc in books of all partnership transac- 
tions, and such books, together with all other documents con- 
nected with partnership business, shall be kept at and not be 
removed from the principal place of business, and be accessible 
to each partner. 

8. On the first day of every year an account shall be taken 
of the partnership property, stock, credits and liabilities, and 
the sum found to be due to each partner shall be carried to his 
separate account. 

9. On the taking of such accounts, they shall be entered, to- 
gether with the valuation of the stock, in two books, each 
s^gned by both partners, and each partner shall have one of the 
books and shall be bound thereby, unless within a year some 
manifest error be found therein, in which case it shall be 
rectified. 

10. On the expiration oV other determination of the said 
partnership, a full written account shall he taken of all the 
partnership property, stock, credits and liabilities, and a 
written valuation shall be made of all that is capable of valua- 
tion, and such account and valuation shall be settled, and pro- 
vision shall be made for the payment of the liabilities of the 
partnership, and the balance of such property, stock and credits 
shall be divided equally between the partners, and each shall 
execute to the other proper releases and proper instruments for 
vesting in the other, and enabling him to get in such property, 
stock and credits. 

11. If either partner shall die before the first day of January 
next, his executors and administrators shall be entitled to the 
share of the capital brought in by him, together with £ per 
cent, interest in lieu of piofits. 

12. If either partner shall die after the said day, and during 
the continuance of the partnership, his executors and adminis- 
trators shall bo entitled to the value of the siiare of the part- 
nership property, stock and credits, to which the deceased 
partner would have been entitled on the first day of January 
last preceding his death together with £ per cent, interest 
from that day in lieu of profits, and the surviving partner shall 
secure such sum by a bond in double the amount cpnditioned 
for the payment of such sum in twelve months by four quarterly 
instalments. 

13. The surviving partner, ’•^his execu^rs or administrators 
shall execute a proper instrument indemnifying the executors 
and administrators ofithe deceased partner and his estate from 
all the liabilities of the partnership ; and the executors or ad- 
ministrators of the deceased partner shall release and assign to 

* The words ‘‘his executors, etc.*^ are introduced in case the sur- 
viving partner dies before the settlement is made with the repre- 
sentatives of the deceased partner. 
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tbe surviving partner, his executors and administrators, all their 
interest in the property, stock and credits of the partnership, 
and shall empower him or them to get in and recover the same. 

14. If either partner shall he guilty of a breach or non- 
ohservance of the fifth and seventh clauses above contained, the 
other, within three calendar months after such event shall have 
become known to him, may dissolve the partnership by notice 
in writing, declaring the same to be dissolved from the date of 
such notice, and the partnership shall thereupon cease and deter- 
mine, and the partner to whom such notice shall be given shall 
be considered as quitting the business for tlie benefit of the 
partner giving such notice. 

16. If, at any time during the subsistence of the partnership, 
or after its determination, any dispute shall arise between the 
partners, or between either of them and the executors or 
ministrators of the other, or between their respective executors 
or administrators, concerning any matter relating to the part- 
nership, the same shall be referred to the award of such person 
as shall be appointed for that pijt’pose by the parties within 
thirty days after such dispute shall arise, and in the event of 
no such appointment being made, then to«i barrister-at-law to 
be appointed by the *town flerk for the time being of the 
said city of Manchester, and such reference may he made a rule 
of Court. In Witness whereof the said parties have hereto set 
their hands and seals the day and year first above written. 

A. B. [Seal'] 

C. D. [^W.] 

Signed, sealed, e^. [follow one of the other forms of attes-^ 
tation given in class xii]. 

IV. Articles op Partnership between Three, with 

Unequal Division cm Profits. 

• 

Agreement made this day of [month and year], between 
A. B. of , of the first j)urt, C. I), of , of the second part, 
and E. F. of , of the third part. 

[The same Clause 1, in Form iii, and see note.] 

2. The partnership capital is to consist of the stock in trade 
[and business premises]! of the firm for the time being, and 

* Or irsention some other respectable public office which is likely 
to be held by some person above suspicion of partiality. This per- 
son would hardly refuse to make the appointment, or before doing 
so, to listen to any objections which either party might entertain 
towards the appointment of any particular person. The fact of 
the reference being to a barrister goes far to insure an impartial 
arbitrator, competent to deal with legal questions. There are few 
matters which can safely bo referred to any but a lawyer. (See 
Arbitration.) 

f Omit the words in brackets if the premises are the separate 
property of one or more of the partners, whether or not they are to 
receive a rent for them from the firm. 

a 
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of £ * now standing to the credit of the firm at the bank 

of Messrs. 

3. The said A. B. and C. B. are each entitled to two-fifths of 
capital and profits, and the said E. F. to the remaining one- 
fifth, and the payments and liabilities are to be borne by the 
said parties in the like proportions. 

4. Each partner may draw monthly on account of his share 

of profits as follows ; — The said A. B. and C. D. may each draw 
£ and the said E. F. £ , but so that, at the periodical 

taking of accounts hereinafter provided, each partner shall re- 
fund to the partnership any excess drawn by him above his 
share of profits for the past year.f 

6. [^The same as Clause 5 in Form iii with the changes re^ 
quiredfor three partners.'] 

(). [ The same as Clause 6 in Form iii with the changes rc- 
quiredfor three partners.] 

7. [The same as Clause 7 in Form iii.] 

8. [The same as Clause 8 in Form iii.] 

9. [The same as Clause 9 in Form iii, except that there will 
he three books and ** all the ” must he substituted for ** both/*] 

10. Copg Clause 'JO in Form iii, down to “ liabilities of the 
partnership/* and then continue as follows .*] — and the balance 
of such property, stock and credits, shall be divided between 
the partners in the proportions aforesaid, and each shall execute 
to the others proper releases, and proper instruments for vest- 
ing in them, and enabling them to get in such property, stock 
and credits. 

11. That if any of the partners shall die ^before the first day 

of January next, his executors and administrators shall be 
entitled to the share of the capital brought in by him (being 
in the case of the said A. B. £ , and in the case of the said 

C. D. £ , and in the ca^e of the said E. F. £ ), together 

with £ per cent, in lr3u of profits. 

12. That if any of the partners [follow Clause 12 or Form iii, 
but substitute surviving partner or partners/* for ** surviving 
partner**]. 

13. The surviving partner or partners, his or their executors 
and administrators,! shall execute a proper instrument in- 
demnifying the executors and administrators of any deceased 
partner and his estate from all the liabilities of the partnership; 
and the executors and administrators of the deceased partner 
or partners shall release and assign to the surviving partner or 
partners his or tlieir executors and administrators, all the inte- 
rest of the deceased partner or partners in the property, stock 

* This is supnosing that each partner has paid in his share. If 
one has not, ana if no paitner will advance it to him on the security 
of his share of the profits, say “ and of £ to be paid into the 
account of the firm at their bankers by the said E. F. on or before 
the day of l^nonth] next.’’ 

.t Or “ Half-year” if the profits are divided half-yearly. 

See note Jo Clause 13 of Form iii. 
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and credits of the partnership, and shall empower him or them 
to get in and recover the same. 

14. If any partner shall be guilty of a breach or non-observ- 
ance of the fifth and seventh clauses above contained, any other 
or the others, within three calendar months after such event 
shall have become known to him or them, may dissolve the 
partnership by notice in writing, declaring the same to be dis- 
solved from the date of such notice, and the paitnership shall 
thereupon cease and determine, and the partner to whom such 
notice shall be given shall be considered as quitting the busi- 
ness for the benefit of the other partner or partners. 

15. If at any time during the subsistence of the partnership, 
or after its determination, any dispute shall arise between the 
partners or between any of them and the executors or adminis- 
trators of any other or others of them or between the re8pecti^•B 
executors or administrators of any of them [^f allow Clause 15 
in Form iii]. In Witness whereof the said parties have hereto 
set their hands and seals, the day aud year first above written. 

Signed, sealed, etc. \_follow one 9f the forms of attestation 
given in Class xii]. 

• A. B. [iSeaZ.l 

• C. D. 

V. Aeticles taking a Second Paetnee as a Doemant 

Paktnee. 

Agreement made this day of [month and year'] , betw^een 
A. B. of [tanner'^ and C. D. of 

1. The said A. B., in consideration of £ and a * promis- 
sory note for £ , at months, p^d and given to him by 

the said C. I), as his share of the partnership capital admits the 
said C. D. to one-half of the said A. liB.’s business of a tanner, 
and of the lease under which the preifiises on which the same is 
carried on are held by the said A. B. and the said C. I), enters 
into partnership accordingly on the following terms : — 

2. The partnership capital shall consist of the business pre- 
mises, and the stock, implements, office furniture and credits of 
the said A. B. and of the property, stocks and credits of the 
firm for the time being,jandof the sum of f £ now standing 
to the credit of the firm in the bank of Messrs. , and of the 
said sum (jf £ secured to the said A. B. by promissory note, 
as aforesaid. 

3. The said parties shall constitute a partnership under the 

* If the sum securecf by the note is meant to go into the business 
the note should be payable to “A. B. only” and not to order 
or bearer. (See note to next clause.) 

I A. B.’s balance should be previously transferred to the credit 
of the firm, and the sum paid by C. D. should be paid to the same 
account if such is the intention. As regards the note, A. B. will 
be able to sue C. D. upon it, and C. D. may discharge it by payiuj 
the money into the partnership account. 
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firm of B. and Co., in the said business, for a term of twenty- 
one years from the date hereof, subject to its being ended at 
the expiration of the first seven and the first fourteen years by 
six calendar months* previous written notice given by either of 
the partners to the other, or sent by post to his usual or last 
known place of abode. 

4. It shall not be necessary for the said C. D. to take any 
part in the said business. But the said A. B. is to devote tlie 
whole of his time, skill and energies, to the conduct of the 
said business, for the mutual advantage of the partners, and 
will not, without the written consent of the said C. 1). engage 
directly or indirectly in any other business or speculation, or 
become bail or surety for another, or do any act whereby the 
partnership property, stock and credits, may be seized or taken 
ir. execution. 

5. In the event of any breach or non-observance of the last 
preceding clause by the said A. B., it shall be lawful for the 
said C. 1)., at any time within three months after snch event 
comes to his knowledge, by^mtice in waiting to the said A. B., 
delivered at the principal place of business of the partnership, 
to put an end to the partnership from the day of the date of 
such notice. 

6. Upon the determination of the partnership for the cause, 

and in the manner aforesaid, before the first day of January 
next, the sum of £ * shall become a debt from the said 

A. B. to the said C. D. ; and upon the determination of the 
partnership for the cause, and in the manner aforesaid, after 
the said first day of January the value of^ the property, stock 
and credits, to which the said C. D. was entitled at the last 
yearly taking of stock and account, shall become a debt from 
the said A. B. to the said’ C. D., and the said C. 1)., in either 
of such events, may in^ediately proceed to wind up the 
business. c 

7. Each partner may draw monthly on account of his share 

of profits as follows : the said A. B. may draw £ , and 

the said C. D. £ , hut so that at the periodical taking of 

accounts hereinafter provided, each partner shall refund to 
the partnership any excess drawn by him above his share of 
profits for the past year.f 

[^Here J'ollow Form iii, from Clause 7’ to the end, inclusive; 
hut omit Clause 14, for which Clause 6 in this Form is suhsti* 
iutedJ] 

In Witness whereof the said parties have hereto set their 
hands and seals the day and year first above written. 

Signed, sealed, Ac. [^follow one of the forms of attestation 
given in Class xii]. 

A. B. 

C. D. [SeaLj 


♦ The amount brought in by C. B. 
t Or ** half-year,” if the profits are divided half-yearly, 
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VI, Dissolution of Paetnebship between Two Pabtnbbs, 

One Continuing in the Business. 

This Indenture made the day of [month and year'], 

between A. B.* of , of the one part, and C. D. of 

, of the other part. Whereas, it has been agreed to 
dissolve the partnership heretofore carried on by the said 
parties hereto, under articles dated the day of [;month 

and year]. Now this Indenture Witnesseth as follows, — 

1. In consideration of one moiety of the profits of such 

business up to the day of [month] last, having been 

received by the said A. B. and of £ secured to him by a 

bond bearing even date herewith of the said C. D., being the 
value of the share of the said A. B. iu the property, stock and 
credits of the partnership, and also in consideration of »n 
indemnity against the partnership liabilities, by a bond bearing 
even date herewith of the said C. D. indemnifying the said 
A. B. against the partnership liabilities, the said A. B. releases 
all his interest in the property, tstf)ck, credits and business of 
the partnership to the said C. D. his executors, administrators 
and assigns, with power in Jhe name of* the said A. B. his 
executors and administrators, to recover and give receipts for 
the same jjremises. 

2. The said C. D. covenants with the said A. B, that the said 
C. D., his executors or administrators, will discharge and keep 
indemnified the said A. B., his heirs, executors, and adminis- 
trators, against all the liabilities specified in the schedule 
hereto, but so that^his covenant shall not be enforced so long 
as the said A. B., his heirs, executors and administrators are 
kept so indemnified as aforesaid. ^ 

3. Each of the parties hereto releases the other of them, his 
heirs, executors, and admiiii&trators,^rom all claims in respect 
of the said partnership, and the articles constituting the same, 
preserving, nevertheless, in full force and effect the said bonds 
of the said C. 1). In Witness whereof the said ])arties have 
hereto set their hands and seals the day and ^ ear above written. 

A. B. [Nea/.] 

C. D. [Seal!] 

Signed, sealed, etc., [follow one of the forms of attestation in 
Class xii.] 

# 

VII. JBond by Continuing Partner Securing to Out- 
going Partner the Payment for hib Share. 

Know all men by these presents that I, C. D. of > 

am firmly bound to A. B. of f his executors, adminis- 

trators and assigns, for the payment to him or them of the 

* A. B. is the outgoing, and C. D. the continuing partner. 

f The business premises, whether freehold or leasehold, will be 
best assigned by a separate instrument. 

i This is the first bond mentioned in Clause 1 of Form VI. 
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penal sum of *£ sterling. Dated this day of {month 
and y€aT\ 

C. D. {Seal'] 

The above-written obligation is conditioned to be void if the 
above-bounden C. D,, his heirs, executors or administrators, 
shall pay to the said A. B., his executors, administrators or 
assigns, the sum of £ on the day of {montK\ next, 

the sum of £ on the day of {month and year], and the 
sum of £ on the day of {month and year ] . 

B. 


VIII. {Bond by Continuing Pabtneb, indemnifying Out- 
going Partner against Partnership Liabilities. 


Know all men by these presents that I, C. D. of , 

atn firmly bound unto A. B. of , his executors, adminis- 

trators and assigns, for the payment to him or them of the 
penal sum of £ sterling. Dated the day of {month 

and year]. 

C. D. [Seal] 

The above- written obligation is conditioned to be void if the 
said C. D., his heirs, executors tor administrators, shall keep 
the said A. B., his executors and administrators, indemnified 
from all debts and liabilities of the said A. B. and C. D., which, 
up to the date of the said obligation, shall have arisen out of 
the partnership between the said A. B. and C. D. in the busi- 
ness of [business]. 

A. B. 

i 

IX. §Notiob Dissolving a Partnership Immediately. 


Sir,- 


{Bate.] 


1 hereby dissolve the pafytnership between us from this day. 

A. B. 

To C. D. 


X. Notice op Dissolution or Retirement under a 
Power given by the Articles. || 


Sir, 


{Bate.] 


I give you notice that I shall put an end to the partnership 


♦ Usually double the value of the share. 

t Observe that the defeazance which points out in what events 
C. D. is not to be liable on the bond, must be signed by A. B., to 
whom the bond is given. ^ 

1 This is the second bond mentioned in Clause 1 of Form VI. 

9 When those, or any other kind of written notices have to be 
given, the person giving the notice should write it in duplicate, and 
keep one part himself indorsed with a memorandum of the date of 
delivery or posting. This memorandum should be made by the 
person who delivers or posts, and this had better be the person from 
whom the notice proceeds. 

[| On the dissolution of a partnership or retirement of a partner, 
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between us on the day of [mow/A] next, at which time I 

shall be ready to indemnify you, and shall expect you to in- 
demnify me according to the articles. 


A. B. 


To C. D. 


XI. ^Notice of Dissolution fob Breach of Aeticies. 


Sir,— 

Whereas, in breach of the fifth clause of our articles of 
partnership, on or about the day of {month and year] 

you signed a promissory note, or bill (not being a draft on a 
banker), for £ , or thereabouts, in favour of one S. T. or^o 

which he was a party, in the name of the firm, without being 
unavoidably compelled to do so in the common course of busi- 
ness, And on or about the day of {month and year], you 

gave credit to one U. V., after wlirning from me not to trust 
him; And in or about the month of , in the year , 

without my written consent, or other sanction, you borrowed 
money from one W. X., And*ln or about the month of , 

in the year , without my written consent, or other sanction, 

you compounded a debt due from one Y. Z., amounting to 
£ , or thereabouts, by accepting instead thereof £ , 

or thereabouts ; And on or about the last- mentioned month, 
without my written consent, or other sanction, you became 
surety to one A. Zu for the debt of one B. Z. ; Now, therefore, 
1 give you notice tnat I dissolve our j)artnership from the date 
hereof, and require you to come to a full account and indemnify 
me according to the articles. 

. A. B. 


To C. D. 


XII. Notice of Dissolution where it is Doubtful 

WHETHER THERE HAS BEEN A PARTNEBSHIF.t 


Sir,- 

If a partnership has ever existed between us,J consider it as 
now disiolved. 

A. B. 

ToC. D. 


any partner may publicly notify the same. {Partnership Act, 

1890, s. 37.) • 

• See notO'^/ on previous page. 

f As where the other person claims to be your partner, but you 
deny it, and wish to get rid of further responsibility without ad- 
mitting that any has existed. 

J Insert, if desirable, “which I do not admit.” 
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XIII. *Noticb bbqttibing Inteeest to bb Paid ik Libit 
OB A Shabe op Peofits on Capital Lent to thb 
Fibm. 

Gentlemen, 

Henceforth I shall decline to accept any profits, either for 
time now past or for future time, in respect of the sum of 
£ , lent by me to your firm, but shall only take interest 

at the rate of £ per cent., being the minimum rate 
ngreed on.f 

A. B. 

To Messrs. 0. and D. 

/ JXIV. Notice to thk Pitblic op Dissolution op 

Paetneeship. 

Partnership dissolvtHi. The ])artncrship between A. B. and 
C. of Gutter Lane, London, §was dissolved on the day of 

[month and year'], and the Inisiness will be carried on by C.|| 

Although by the articles, op other agreement between 
the partnei‘8, one partner or each partner may be for- 
bidden to enter into contracts of a particular kind, as, 
for instance, bills and notes, in the name of the firm, 
yet if such contract is usual in the kind of business in 
which the firm is engaged, and is made with a person 

* An outgoing partner often leaves a portion of his share, with an 
option eitlier to take a fixed interest, or a share of profits, with 
power to call in his money on notice. A person does not incur 
liability as a partner by lending money to another, engaged in 
business at fixed interest, however high, and whether there be a 
contract in writing or not. 'fhe liability to the world is incurred 
by taking profits, or interest varying with profits, without a con- 
tract in writing signed by or on behalf of both parties, (See form 
xvii and note.) In the latter case, the above notice, if acted on, 
will save the person giving it from the danger arising from that 
source after his last receipt of profits. Apart from those considera- 
tions, he may prefer the fixed interest as being likely to exceed the 
profits. 

t Here may be added, ‘^and 1 require you to return me the said 
principal sum on or before the day or [month and yearl'^ 

J On the dissolution of a partnership, any partner may publicly 
notify the {Partner Mp Act, 1890, s, 37), but the mere publica- 

tion of this notice will not exempt the outgoing partners from 
liability, on any contracts which the continuing partner may make, 
in the name of the firm, with persons who have dealt with the firm 
and have known the outgoing partners as members of the firm, and 
are not aware of the dissolution. All such persons, therefore, should 
have a notice sent to them individually. 

6 Or will expire." 

jj Here you may add, if such is the case, “ who is authorised to 
settle all debts of the firm.’^ 
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ij^norant of the restriction, the firm will be bound, and 
the other members will be left to their remedy against 
the partner who has committed the breach of faith. It 
is, therefore, desirable that all persons with whom such 
contracts are likely to be made should be informed — 
wi'iting, though preferable, is not necessary — of the 
restriction in question. The following are forms of 
written notices to individuals : 

XV. Notice to a Thied Peeson not to take Bills of a 

Paetnee. 


To Mr. E. F. 

Take notice that according to the partnership articles of 
firm of A. H. and Co. no partner is entitled to put the name of 
the firm to bills or notes. 

A. B. 


XVI. Another Form relating to a Specific Trans- 
action. • 


[JDate,'} 

To Mr. E. F. 

Take notice that the contract for supply of hay which I am 
informed our Mr, C. 0. contemplates entering into with you is 
not one by which he is entitled to bind the firm of A. B, 
and Co. 

4 A. B. 


THREE SUBSTITUTES FOR^A PARTNERSHIP. 

• 

11. One is by a form of contract engaging a person 
to sell on commission, or to work on a share of profits 
(see Class v, master and servant); another is to make 
a person a consignee to account at a fixed rate (see 
Class xii), and the third is by a loan at a share of pro- 
fits. By sec. 2 of the Partnership Act, 1890, a man 
does not incur the liabilities of a partner merely by 
• 

‘‘ The advance of money by way of loan to a person engaged, 
or about to engage, in any business on a contract with that 
person that the lendm* shall receive a rate of interest varying 
with the profits, or shall receive a share of the profits arising 
from carrying on the business ; providedithat the contract isiu 
writing and signed by or on behalf of all the parties thereto.*' 

Though these contracts do not create a partnership, 
and are expressly intended to avoid doing so, there is 
no place where I can more conveniently introduce an 
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XVII. Ageeement fob a Loan on a Shake of Pbofits 

Bx WAY OF Interest. 

Agreement made this day of {month and year] between 
A. B. of , esquire and C. D. of , brass-founder. 

1. A. B. lends the sum of £1000 to C. D. to be employed in 
his business of a brass-founder. 

2. This loan is not to be discharged by C. D. until five years 
from the date hereof without the consent in writing of A. B. 
his executors or administrators. 

3. This loan shall not be recalled by A. B. his executors or 
administrators until five years from the date hereof, unless at 
any of the times hereinafter provided for the payment by the 
said C. D. of one-third of the profits of his said business such 
share of the profits shall amount to no more than interest at 
the rate of 5 per cent, per annum in the principal money, in 
which event the said A. B. his executors or administrators 
may within a week after tlje payment recall this loan by 
weeks' notice in writing. 

4. * In the event pf 

(a) the death of C. D. ; 

(1) the profits or interest hereinafter provided for being 
days in arrear ; or 

(<?) the acquiring by another person without the written 
consent of A. B., his executors or administrators, of a right 
to any share in the profit of the said business. 

The said principal moneys shall ipso facto become due to 
A. B., his executors or administrators tog^jther with profits or 
interest as hereinafter provided proportioned to the time which 
shall have elapsed since the last preceding day on which profits 
or interest were due. 

6. C. D. agrees with Aj' B. that C. D., his executors or ad- 
ministrators, will do as follows : 

Will pay to A. B. his executors or administrators on or before 
every Lady Day and Michaelmas Day until this loan 
is discharged in accordance with this agreement and at 
the termination of this loan one-third part of the profits 
of the said business accruing during the period which 
shall have elapsed since the last .preceding day on which 
profits or interest were due, and, in case such one- third 
part shall be less than at the rate of 5 per cent, per 

* In preparing these agreements it must be remembered that If 
the lender is allowed to withdraw the loan without adequate reason, 
it will put the borrower to needless inconvenience ; while, if the 
borrower can pay off tb^ loan the moment his business prospers and 
he can command capital, the lender is derived of a proper reward 
for a loan granted without security. Therefore, provided C. D. 
lives and prospers and keeps faith, the loan is to continue for five 
years, but A. B. can recall it if the business falls below a certain 
level and, on the borrower dying or breaking faith, the money 
becomes at once due. 
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annum on the principal sum, will at the times afore- 
said pay interest at the rate of 5 per cent, per annum. 

And during the continuance of this loan and until the dis- 
charge thereof in accordance with this agreement, will 
not without the consent in writing of A. B., his executors 
or administrators, suffer any other person to acquire a 
right to any share in the profits of the said business ; 

And will during the continuance and at the termination of 
this loan at each time appointed for payment of profits 
or interest as aforesaid, render to A. B. his executors or 
administrators a full and true account in writing of the 
outgoings, incomings, stock in trade property, credits 
and liabilities of the said business for the period during 
which such payment is due ; 

And will at all times, during the contiuance of this loan a»d 
until the discharge thereof in accordance with this agree- 
ment, keep proper books of account of the said business 
and the same (together with all vouchers, order-books, 
invoices, banker’s pass-bookli cheque-books, books, letters, 
writings and evidences whatsoever connected with the 
said business) will keej and not renfove or suffer ; 

And will at all times, during the continuance and until the 
discharge as aforesaid of this loan, permit A. B. his 
executors or administrators and any accountant on his 
or their behalf to inspect and take copies of all or any 
of the books and other documents and things aforesaid ; 

And will at the expiration of the said term or other termina- 
tion of this l^an repay to A. B. his executors or adminis- 
trators the said principal sum of £1000 with profits or 
interest as hereinbefore provided. In witness whereof 
we have hereto set our hands the day and year first 
above written. • 

• A. B. C. D. 

Signed by the parties hereto in the presence of me 

E. F. 

[^Residence and occupation^] 



CLASS V.— MASTER AND SERVANT. 

TUTORS, GOVERNESSES AND TEACHERS IN SCHOOLS. 

1. On the hiring of domestic serv.ants there is, in 
most parts of the country, a term implied by custom in 
the contract, by which the service, which is a yearly 
one, may be ended by oi^ month’s notice on either side, 
or by the master paying a month’s wages to the servant. 
With domestic savants, the^jefore, no bargain need be 
made about notice where the custom prevails. 

But tutors, governesses and teachers are not domestic 
servants. If, therefore, they are engaged without men- 
tion of time, the engagement will be for a year, and 
will only end with the year, unless broken by miscon- 
duct on one side or the other. It is, therefore, important 
for both parties to stipulate that th^ engagement may 
be terminated at any time by (say) three months’ pre- 
vious notice given by Either party to the other. 

The engagement then will end, if allowed to run its 
natural course, in a y«ar from the day when it began; 
but if the employment continues for a day beyond that 
time it lasts for another year, subject, of course, to the 
same terms as to notice, &c., unless others are arranged. 

The Forms for engaging tutors can easily be framed 
from those intended for governesses. 

It is desirable to stipulate specifically for the branches 
of knowledge in which instruction is to be given, because, 
in case the teacher shews ignorance of any of these, 
there will be less risk in discharging him or her. 

I. Engagement of Governess — S^ koBTEST Form. 

A. B. engages C. D as a resident governess, at X 60 a year, 
payable quarterly, but the engagement may be ended at any 
time by three months^ notice on either side. Dated the 
day of [month and year]. 

A. B. 

C. D. 
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It Thb Lik»— F trxMR Fq»ic. 

Agreement made this day of , between A. B. of 
, and C. D. of 

A* B. engages C. D. as a governess^ to reside as a member in 
bis* family for twelve months from the day of at 

a salary of £80 a year, payable quarterly : but the engagement 
may be ended at any time by months* notice on either 
side. 

C. D. is to have her washing done at the expense of A. B. 

C. D. undertakes to give instruction [to the girls of the family, 
and to the boys under 10], in the following branches of 
knowledge, namely — English, and the elementary articles of 
knowledge usually taught in that language, French, Latin, 
Music and Drawing. 

A. B.* 
C. D. 

Ill, The Like wheee the Engagement ip made theough 

AN Agent. 

Agreement made this «day of *, between A. B. (as 
agent for E. F.) and 0. D. 

A. B.,J on behalf of E. F., engages C. D. as governess, and 
to reside in his family as a member thereof tor twelve months 
from the day of , at a salary of £80 a year, pay- 

able quarterly; but the engagement may be ended at any time 
by months* notice on either side. 

C. D. is to have ker washing done at the expense of E. F. 

C. D. undertakes to teach the girls of the family, and the 
boys under 10, the following branebq# of learning, namely :§ — 

IV. II Engagement op t£^i)EE-MASTBB. 

Agreement made this day of , between A. B, of 

, and C. D. of 

A. B. engages C. I> as under-master in tbe school kept by 
A. B., from the day cf , at a salary of £60, payable 

quarterly, but the engagement may be ended at any time by 
months* notice on either side. 

C. D. is to have a bedroom to himself and a fire in winter, 
and boar^, lodging, and washing, except during the vacations, 
and is to obsei ve the rules of the house. It is especially under- 
stood that the said C. D. is not to be out after the house is 

^ Or ** her,^* ^ 

f Or ** from the date hereof.’* 

J This does not make the agent liable, umess the contract is made 
Nvithout the authority of the principal ; and not even then, if the 
latter subsequently adopts it. 

i Insert these in like manner, as in the preceding form. 

If this is made through an agent the form may be assimilated 
to the last preceding. 
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oloiled at half -past ten in the evening, and is not to smoke in 
the house^ or when in charge of pupils elsewhere.’’^ 


Domestic Seevants. 

2. No form is necessary or usual in hiring this kind 

of servants by word of mouth. The terms of hiring, 
unless specially varied, are those settled by custom, and 
which are stated at the beginning of this chapter. But 
there is one purpose for which writing is desirable. The 
contract of hiring, though determinable by a month’s 
notice, is, as I have before said, a contract for a year. 
Now, by the Statute of Frauds, a contract not to be 
fulfilled within a year cannot be enforced unless a 
writing is signed or an earnest paid. Therefore, where 
there is no writing and no earnest and the service is to 
begin at a future ^ay, the servant is not bound to enter 
into the service nor the master to receive him. In short 
the contract is not binding at all, and disappointment 
often results to one party or the other. In order to 
avoid this I would suggest the employment of writing, 
and it will be very easy to pay an earnest as well. The 
following form is framed for this purpose. Each party 
may have a duplicate. ^ 

V. Hietko of Domestic Sbevant from a Ffttjeb Day. 

The Ist day of September, 18 , A. B. engages C. D. as 

butler from the 15th inststht at £50 a year, and 0. D. accepts 
such service and receives one shilling by way of earnest. 

A. B. 

C. D. 

3. Whei'e the wages of a servant or any part of them 
are to be paid to anyone other th^n the servant who 
earns them, it is desirable to have a memorandum 
signed, or at least read over, to that effect. Sometimes 
a mother wishes to put her daughter, a minor, out to 
service, but has to engage a neighbour to do some of 
the work which the daughter has been used to do, and 
so requires to receh e a part of the girl’s wages. In 
such cases it will be prudent to take a memorandum to 
the following effect ; — 

* A wilful breach of these rules will be ground for dismissal 
without notice. 



CLASS V. 


95 


VI. Agbbbment on Hieino an Inpant whose Wages aee 

TO BE PAID TO THE PaEENT. 

The day of \month and year] Mary P. enters the 

service of Mrs. Jackson at £9 a pear, payable monthly, of 
which 10s. a month is to be paid to her mother, Jane P. 

Mary P. 

Jane P. 

Ellen Jackson. 

But it must be remembered that the servant who earns 
these wages may at any time revoke this order to pay a 
part of them to her mother and, if the servant sues for 
her wages, as she may do in the County Court, pay- 
ment to the mother, after the girl has revoked th^ 
authority so to pay, will be no answer to the claim. 

If the child revokes the authority, notice that she has 
done so should be given to the parent. 

Apprentices. , 

4. The contract of apprenticeship is one by which the 
apprentice agrees to serve a master for a stated time in 
consideration of being instructed in the master’s busi- 
ness. The contract is usually in the form of a deed, or 
indenture^ a name given to every kind of deed to which 
there are more parties than one. To the indenture 
of apprenticeship *there need be only two parties, the 
master and the apprentice, whether the latter is of age 
or not. The rule is that an infant, cannot bind himself 
by his deed, L e. he may repudiate it directly after he 
has come of age or at any time previously, but, if the 
contract is fair, and necessary for his welfare, he can- 
not recover money paid under it. He has, therefore, no 
motive for repudiating his indenture, and if he does so, 
no harm can result to the master if the apprentice has 
been fairly treated and taught. The reasons for making 
the father, widowed mother, or some adult friend of the 
apprentice a party to the deed, and the liabilities im- 
posed on* such a person by becoming a party, will be 
explained below where a form with three parties is 
given. 

5. One caution tnust here be given to the master, 
namely, that he should not covenant to teach any busi- 
ness or branch of business which he may discontinue, 

♦ By 8. 96 of the County Court Act, 1888, any person under 21 
may sue for any sum, not exceeding £50, due for waj^es, or piece- 
work or work as a servant, in the same manner as if he [or she] 
were of full age. 
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as that would excuse the apprentice in absence and dis- 
obedience and would even entitle him to a return of the 
pi*emium or a part thereof. And, inasmuch as the 
covenant to teach is usually made by reference to the 
description of the master at the beginning of the instru- 
ment, it would be better that he should not even describe 
himself as occupied in a business any part of which he 
is likely to give up, but only as occupied in the part 
which he is likely to retain. 


VII. Indenture or Atprenticeship. 


This Indenture, made this day of \monih and year\ 

between A. B. of , aged 16 years, and C. D. of , 

ff^;ereotyper, Witnesseth as follows : 

1. The said A. B. puts himself apprentice to the said C. D. 

to learn his said trade and business, and with him, after the 
manner of an apprentice, to serve from the day of [ month 
and year~\ for the term of years thence next ensuing. 

2. The said A. B. covenants with the said C. D. that he, the 
said A. B., will faithfully serve and obey the said C. D., and 
will not absent himself from sudn service day or night* unlaw- 
fully, but in all things as a faithful apprentice behave himself 
toward him and all his, during the said term. 

3. The said C. D., in consideration of a premium of £ 

(the receipt whereof he a( knowledges), (iovenants with the said 
A. B. that he, the said C. J)., in his said business of a stereo- 
typer by the best means in his powx'r wjll instruct the said 
A. B., and will provide for him sufficient meat, drink, lodging 
and other necessaries during the said term, and will pay him 
Inhere irnteri what he is to be paid per week in each year], 

4. These presents shay be handed over to the said A. B., 
having serv^ his term,«with a certificate of such service in- 
dorsed thereon. 

in Witness wdiereof the said parties have hereto set their 
hands and seals the day and year first above written. 

A. B. 

C. D. [6W.] 

Signed, sealed, and delivered by the said parties in the pre- 
sence of 


Received 
A. B. apprentice. 


X. Y. 

[^Residence and occupation.] 
pounds, the premium for taking the said 


C 


C. D. 


6. The objects with which the father or some adult 

* If he is to live out of the house and to do no night-work the 
words “or night*' may be omitted. The word “unlawfully” 
sufficiently provides for illness, over- fatigue or the master not find- 
ing the lodging, food or money bargained for. 
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friend of an apprentice under age is made a party to tlie 
deed are as follows ; (1) to indicate the fairness of the 
arrangement by shewing that it had the approval of a 
parent or friend ; (2) to bind such parent or friend to 
pay the premium or such part thereof as remains un- 
paid; and (3) to bind such parent or friend for the 
proper conduct and service of the infant apprentice.^ 

Ine first two objects are veiy desirable. One way of 
securing them is the joining of the parent, or other 
adult friend, as in the form given below. The proper 
way of binding him for the good conduct of the appren- 
tice is given afterwards. 

VIII. Indentttbb of Appebnticeship with Thbeb 

Pabtibs. • 

This Indenture, made the day of \month and year] 
between A. B. of the first part, the said C. D. of the second 
part, and E. F. of , book -binder, of the third part, Wit- 
nesseth as follows : 

1. The said A. B., with the consent of the said C. D., puts 
himself apprentice to the said^. F. to learn his said trade and 
business, and with him, after the manner of an apprentice, to 
serve from the day of [month and year] for the term of 

years thence next ensuing. 

2. The said A. B. covenants with the said £. F. that he, the 
said A. B., will faithfully serve and obey the said £« F., and 
will not absent himself from such service day or night funlaw- 
fuUy, but in all thidgs as a faithful apprentice behave himself 
towards him and all his during the said term. 

3. In consideration of a premium of £20, whereof ten pounds 
is paid at the execution hereof and ^le remainder secured by 
the covenant of the said C. D. hereinafter contained, the said 
E. F. covenants with the said C. D., that he, the said E. F., in 
his business of a bookbinder by the best means in bis power 
will instruct the said A. B., and will provide for him [here 
tiate whaty if anything y is to he provided],* and will pay him 
[here state progressive wages] , 

4. The said C. D. covenants with the said E. F. that he the 
said C. D., his executors or administrators, within a year from 
the date hereof will pay to the said E. F., his executors or 
administrators, the sum of £10, the remainder of the premium 
aforesaid. 

5. These presents shall be banded over> to the said A. B., he 

having served his td(m, with a certificate of such . service in- 
dorsed thereon. ^ 

♦ Of course the repudiation of the deed by the infant will not get 
rid of the parent’s liability. Otherwise this covenant would be no 
security. (See Form X.) 

f See note to the like part of the last preceding form. 

H 
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In Witness whereof the said parties have hereto set their 
hands and seals the day and year first above written. 

A, B. [Saa/,] 

C. D. [Seal,] 

E, F» 

Signed, sealed, etc. [of in the last preceding form or one of 
the other forms of attestation in Class XZ/]. 

7. The parent is usually made to bind himself for the 
conduct of the apprentice by a tricky way which should 
be avoided. Each party is made to covenant “ for the 
true performance of all and every the said covenants 
and agreements, each of the said parties binding himself 
unto the others by these presents/’ This has been held 
•Jto bind the father for the son. Now, if this is intended, 
it should be done plainly as follows. 

IX. Covenant by the Fatheb fob the Good Conduct of 

thb^Appbentiob. 

{Folloiio clause 4 of the last preceding form and then go on as 
follows ;] t 

and that the said A. B. will duly observe and perform the 
covenants on his part herein contained. 

8. There is nothing to prevent an indenture of appren- 
ticeship being put an end to by notice, a provision for 
which may often be desirable to enable the parent to put 
an end to his liability. It may be in ihe following form. 

X. Pboviso fob ending Appbbntioeship on Notice. 

_ 

Daring the minority ot; the said A. B. it shall be lawful for 
the said C. D. or E. F.,* at any time, by three months* notice 
in writing to the other of them, or by the said A. B, to the 
executors or administrators of the said C. D., to revoke these 
presents from the expiration of such notice, and if such notice 
is given by E. F., he shall return a part of the premium propor- 
tioned to the unexpired portion of the term. 

9. Perhaps the apprentice has behaved badly and the 
master has lost by him and has a right to sue the father 
on his covenant and to go before the justices and have 
the indentures cancelled and perhaps get the apprentice 
punished. Under such circumstances it may suit the 
father, in order tp,save his own purse and his son’s 
ohaiTaoter and to avoid trouble with a fellow-townsman, 
to enter into an agreement, which should be under seal, 
as follows : 


♦ The master. 
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XI. AaEBBMBNT BOB CAKCBLLlKa IKDBNTTTEB OP ApPEBU- 

TICBSHIP. 

This Agreement, made the day of \monih and year] 
between C. D.,* of , of the first part, A. B., of , his 
son, of the second part, and E. P., of No. 1, Cathedral Close, in 
the City of C., bookbinder, of the third part. For the purpose 
of ending differences which have arisen between the parties 
hereto in respect of the apprenticeship of the said A. B. to the 
said E. F. under an indenture bearing date the day of 

\month and year]^ Witnesseth as follows : — 

1. The said E. P. accepts £25 paid to him on the execution 
hereof (the receipt whereof he acknowledges) by the said C. D. 
for the cancellation of the said indenture and in satisfaction of 
all claims against the said A. B. or C. D. thereunder, and 
said indenture is hereby declared to be cancelled. 

2. No legal proceedings are to be taken at the suit or instance 
of any of the parties hereto against any other of them under 
the said indenture or in respect of^anything done or suffered 
during the said apprenticeship. 

f3. In consideration of the said cancellation the said C. D. 
covenants with the said E. ft that the said A. B. shall not 
during the space of three years from the date hereof become 
apprentice to or enter into the service or employ of any book- 
binder in the said City of C., and that, in case of breach of this 
covenant, the said C. D. will pay to the said E. P. £20 by way 
of liquidated damages. 

In Witness whereof the parties hereto have hereto set their 
hands and seals the day and year first above written. 

A. B. 

• C. D. ISeaL] 

E. F. [^eaZ.J 

Signed, sealed, etc. \_follow a for^ of attestation given in 
Class XII]. 


EMPLOYMENT ON COMMISSION. 

10. “ Commission ” is a word which properly means 
the employment of an agent or servant, but has come 
to be used to signify *the remuneration which he earns, 
because that is what he thinks about more. Employ- 
ment on commission, so understood, is where the person 
employed is to be paid, not in proportion to his pains, 
but to the benefit ^iiich his employer derives from them. 
A wage or salaiy is sometimes given in addition to com- 
mission, as is often the case with cofhmercial travellers 
when the relation is that of master and servant. When 

• The father. * 

f If A. B. is of age, let him make this covenant for himself if E. 
P. will accept it. 
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commission is the only reward, the relation may be 
that of master and servant or of principal and agent 
only. The test is whether the person employed is under 
the orders of his employers. 

Servants being often paid wholly or in part by com- 
mission, I here give a form of agreement to employ on 
commission, leaving the reader to add an agreement for 
wages where such terms are desirable. 

XII. Ageebment employing a Teavellee to sell on 

Commission. 

This Agreement, made the day of [month and year], 
between A. B., of , manufacturer of [state sort ofgoods\ 
^and C. D., of , commercial traveller, Witnesseth : 

1. The said A. B. employs the said C. I), to sell on commis- 
sion the articles manufactured by the said A. B. 

2. The said A. B. shall supply the said C. D. with samples of 
the said articles, and shall within the first four days of every 
calendar month post to the said C. B., to his above address or, 
at his request, elsewhere, a price list to be in force for the 
remainder of that month, and until the succeeding price list is 
io furnished. 

3. The said C. D. shall obtain written orders for the said 
articles at prices not less than those sliewn in the price list for 
the time being in force (bills at three months or less being 
treated as cash) and shall immediately post or deliver such 
orders to the said A. B. at bis warehouse at the address above 
written. 

4. An order shall be deemed to be accepted by the said A. B. 
unless within four days after its receipt he shall post to the 
said C. I)., at his addiess above written, a notice that such 
order is not accepted. 

5. The remuneration of the said 0. D. shall be a commission 

at the rate of per cent, on the classes of goods contained 

in the Schedule hereto, and per cent, on all other goods. 

6. The said A. B. shall cause written accounts of all orders 
received through the said C. D. to be made up at the end of 
each calendar month, beginning fro^ the date hereof, and 
posted as aforesaid or delivered to the said C. D., and the com- 
mission in respect of such of the said orders as shall have been 
accepted shall then be due to the said C. D. 

7. The said C. B. shall not travel or obtain orders anywhere 
for any other house in the same line of business as A. B. 

8. The said A. B. shall not employ any other traveller to 
obtain any orders in Lancashire or Yorkshire, or receive orders 
from those counties through any other traveller. 

9. The said A. B. shall not sell any articles at prices below 
those stated in the list for the time being current. 

10. If 0. B. shall commit a breach of clause 7 he shall pay 
£ to the said A. B. by way of liquidated damages, and if 
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A. B. shall commit a breach of clause 8 or 9 he shall pay to 
C. D. £ by way of liquidated damages. 

11. This agreement may be ended by three calendar months’ 
written notice by either party to the other. 

The Schedule. 

[List of articles on which the higher commission is all^owed,"] 

In Witness whereof the parties hereto have hereto set their 
hands the day and year first above written. 

A. B. 

C. D. 

Witness E. F. 

[^ResideiMe and occupation,'] ^ 

11. In many businesses it is possible to employ ser- 
vants or agents on terms of payment by a share of 
profits (which resembles comm^sion though it does not 
bear the name) so as to excite the same zeal and activity 
as would result from a partnership without any of the 
special liabilities arising therefrom. The rule laid down 
by decisions before 1865, afterwards embodied in a 
statute of that year* and again repeated in the Partner- 
ship Act, 1890, is that “ a conti’act for the remuneration 
of a servant or agent of a person engaged in a business 
by a share of the profits of the business does not of 
itself make the seijt^ant or agent a partner in the busi- 
ness or liable as such ” (sec. 2, 3). 

The following form is for the eiigagement of a person 
to manage a branch business on terms of sharing pro- 
fits without salary ; but with theftfight to retain a small 
portion of his share of profits frefe from liability to sub- 
sequent unexpected losses. It would be easy to sub- 
stitute for this a small fixed salary ; but there is little 
advant^e in this, for salary is consistent with partner- 
ship. Except as to salary, the terms of the following 
form resemble some which, though made before 1865, 
were held to constitute a contract of hiring and service 
and not of partnership. f 

XIII. Aoeebmknt engagino a Sebvant to be bald by 

^Shaeb of Pbobits. 

This Agreement, made the day of [month and year] 
between A. B., of , manufacturer,® of the one part, and 
C. D., of , in the City of N. , of the other part. 
For engaging the said C. I>. to carry on for the said A. B. a 

♦ 28 and 29 Viet., c. 86, repeated by the Partnership Act. 

t Boss V. Farkyns, L. R. 20, £q. 381. 
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branch of his business in the said city of N., receiving by way 
of remuneration a share of the profits earned by such branch, 
Witnesseth as follows : 

1. The said A. B. shall hire suitable business premises in the 

said city and stock the same with stock-in-trade to the value of 
£ , to be approved by the said C. D., and shall send 

thither a suitable supply of samples to be approved as aforesaid, 
and shall keep the same premises so stocked and supplied. 

2. The said C. D. is to superintend the delivery of the said 
stock and samples and their arrangement there, and is to open 
and conduct for the said A. B. a branch of his business there, 
and shall transmit to the said A. B. all orders which cannot 
conveniently be executed from the branch, and such orders 
shall be executed as far as possible through the agency of the 
ifftid C. D., and, however executed, shall be carried to the 
account of the branch at N. 

3. The said C. D. shall devote himself solely to the business 
of the said branch, and shall not directly or indirectly engage 
in any other business, and snail conduct the said business in the 
manner usual in businesses of the like kind. 

4. Books of account of the bu^dness of the said branch shall 
be kept at the said premises by the said C. D., with such assist- 
ance as he may find necessary, subject to the approval of the 
said A. B. and at the expense of the said branch business, and 
in such books all proper entries relating to the said branch 
business shall be m^e. 

6. The said books and all letters, documents, writings and 
things which concern the said branch business shall be kept at 
the said premises and shall not be removed therefrom, and the 
said C. D. and the said A. B., by himself or any person appointed 
by him, shall be free at all times to cast up, copy, and examine 
the said books, letters, documents, writings and things. 

6. The remuneration oi the said C. D. shall be one half of 
the net profits of the said branch business, which shall be ascer- 
tained as far as possible by making up the books every Ist day 
of January and 1st day of July. 

7. The business is to be carried on in the name of the said 
A. B., and the said C. D. is not to be or hold himself out as a 
partner with the said A. B. 

8. If after the profits are ascertained and divided any loss 
should occur or any claim be made against the saidcA. B. in 
respect of the said branch business and in respect of the period 
for which the accounts have been so taken and the profits 
divided, and such loss or such claim has n^^t been provide for, 
the said C. D. shall be required to contribute equally to such 
loss, but only to the sxtent of whatever profit he shall have 
received beyond profits at the rate of £150 by the year, it being 
the intention that he shall be entitled to profits at that rate 
(if earned) without being liable to bring them into accoimt in 
making good such losses and claims. 

9. This agreement shall be in force for seven years, or until 
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sooner ended by six months^ notice in writing by one of the 
parties hereto to the other of them. 

In Witness whereof the parties hereto have hereto set their 
hands the day and year first above written, 

A. B. 

C. D. 

Witness E. F. 

[Mesidenoe and occujpationJ] 



CLASS VI.— LANDLORD AND TENANT. 

1. I speak of the relationship of landlord and tenant 
only so far as it arises under a contract of letting at a 
rent in money. 

The person letting is called the lessor^ and the person 
^ 4 io whom he lets is called the lessee. The time for which 
the letting is made^ unless it is at will only, is called a 
term. 

No precise words are required to constitute a lease 
It is sufficient if it cleaS’ly appear that one party is to 
divest himself of the possession, and give it up to the 
other for a limited time ; nevertheless, it is better to 
adhere to the usual forms in the words of letting. 

No lease can be made for a longer period than three 
years from the making thereof, except by deed, i. e. by 
writing under seal. 

Leases for three years from the making thereof, or 
for any less time, reserving a rent of^not less than two- 
thirds of the full value, may be made by word of month, 
or by writing not unc|^r se^. Such leases will be void 
if made for tiiree years from a future day ; and there- 
fore do not of themselves create the relation of landlord 
and tenant. But if the person with whom the agree- 
ment is made chooses to enter as a tenant, and pays a 
yearly rent,’*' he will be a tenant from year to year. 

2. These lettings by word of mouth, or by writing not 
under seal, are frequently confounded with agreements 
to let; so much so, as to be called agreemerds^ a name 
which has been adhered to in these forms. Agreements 
to let are, however, very different from writings which 
constitute a present letting. If I agree that I Vill let to 
another for 1000 years, the agreement need not be by 
deed, but only in writing, and the Chancery Division 
will compel me to grant the lease, 'and the tenant to 
take it. For this reason, and to save the expense and 
trouble of an actual lease, people wishing to create a 
long term sometimes r^ on a mere agreement to ^ant 
a lease for that time. The tenant enters and the land- 

♦ A rent may be yearly though payable half-yearly, quarterly, 
or according to any aliquot part of a year. 
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lord receives his rent; and though nothing more is 
really created at law than a tenancy from year to year, 
each party relies on the power which the Court can 
exercise to compel the other to grant or take the actual 
lease agreed for. This is not a good plan. The land- 
lord's and tenant’s remedies are not so good as under 
an actual lease ; while, if the landlord were to sell the 
property to a person ignorant of the agreement, the 
intended tenant would have no power to compel the 
purchaser to grant him a lease. 

In the following forms a deed creating a tenancy is 
called, as usual, a leascy an agreement not under ^eal 
creating a tenancy for not more than three years from 
the m^ing thereof, is called an agreement, and A 
agreement for granting a lease is called an agreement 
for a lease. 

Directions for the use of i-he following forms are 
given in the notes to them, and further information is 
given under the heads “Distress,” and “Notices to 
Quit.” Here I will only f^mind the reader, that where 
no time is fixed for the payment of rent under a yearly 
tenancy, or a tenancy for several years, it will be pay- 
able on the anniversary of the day on which the tenancy 
commenced. 

In connection with the first eight forms which follow, 
I ought to point ^ut that a person must not knowingly 
let any house, room or part of a house in which any 
person has been suffering from any dangerous infectious 
disorder without having a certificate of disinfection. 
This extends to an innkeeper taking in a guest. And a 
person who lets or shews for letting any house or part 
of a house must answer truly any questions put by the 
person negotiating as to whether any person has within 
six weeks suffered from such a disorder there. In 
Ireland, the period is three months.* 

1. Aoeeement poe'Lettino an Unpuenished Lodging. 

Agreement made this day of [month and year] between 
A. B. and C. D. 

The said A. B. lets, and the said C. D. takes, the two rooms 
on the first floor of «(the house No. , in street, for a 
week, at the rent of shillings, and so on, from week to 
week, until the tenancy is ended by a [meeJds'] notice. 

A. B. 

C. D. 

* 5i & 55 Yict. c. 76, s.^, as to the metropolis; 38 & 39 Viet. 
0 . 55, s. 129, as to the rest of England ; 41 & 42 Vict. c. 52, s. 145 
as to Ireland. 
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II. Agehbment fob Letting a Fitbnibhed 

A^eement made this day of [month and year] between 
A. B. and C. D. 

1. A. B. lets to C. D. the rooms on the first floor of the house 

No. , in , ready furnished, *from the f day of 
[month and year]^ and agrees to supply customary attendance^ 
together with the use of suitable linen, plate, china, and glass, 

for a [week] at the rent of £ per week, and so on from 

week to week till the tenancy is ended by a [week*s] notice on 
either side. 

2. The said C. D. takes the said rooms, with such attendance 
and use, at the rent aforesaid, and agrees that if he;)^ shall 
damage the said rooms, or any articles used, or being therein, 
he will restore them to their present condition, or replace them 
(damage by reasonable wear and tear excepted). 

A. B. 

# C. D, 

III. Agbbement foe Lettin^ a Fuenibhed House by 

THE Month. 

Agreement made this day of [month and year] between 
A. H and C. D. 

1. The said A. B. lets, and the said C. D. takes, the house 
No. , in street, with the appurtenances, and the 

furniture and effects therein, for a month from the 
day of [month and year], at the rent of £ per month, 

and BO on, from month to month, till the tenancy is determined 
by a month's notice on eitfier side.§ 

If the said C. D., his f%piily or servants, shall damage the 
said house, or any of thee said furniture and effects, he shall 

♦ If the apartments are taken for the tenant’s family, insert here 
“ for himself and his family,’* or, “ for himself, and nis wife and 
child,” as the case may be, as otherwise each party might mean a 
totally different thing, by the provision for “ customary attend- 
ance ” which follows. 

t If the lodgings are taken from the day on which the agreement 
is signed, say nere “ from the date hereof.*** But the chief use of 
this kind of agreement is where it is desired to secure lodgings 
from a future day ; in which case, the day mentioned hefe should 
be the day on which the tenancy is to commence, and from which 
the rent will begin to accrue. 

X If the rooms are taken for his family, saw here, “ or any mem- 
ber of his family.” 

$ Sometimes a furnished house is worth more at one time of the 
year than another, and it is desirable to limit the tenancy to a 
certain time, and to provide that, if the tenant remain longer, he 
must pav n higher or a lower rent. In^this case add to Clause 1 
the words, “ or, if no such notice is given, until the day of 
[mmth and year] ** — the day from which the altered rent is to be 
paid. The mtered rent is provided for in the fifth clause. 
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restore them to their present condition, or replace them (damage 
by reasonable wear and tear excepted). 

3. The said A. B. is to defray all outgoings in respect of the 
premises let.* 

4. The said A. B., or his agent, may enter upon and inspect 
the premises during the tenancy the first day of every 
month ; but if the same falls on a Sunday, or public holiday, 
then on the first day thereafter which shall not be a Sunday or 
public holiday. 

If the said C. D. continues the tenancy from the day 
of \month and yea/r\ he shall pay thenceforth £ rent per 
month. 


SCHEDTJLE.J 


A. B. 
C. D. 


One dining-room table, etc. 


IV. Ageebmbnt boe a Yeablh Tenancy of a House. 

Agreement made this day of {month and year] between 
A. B. and C. D. ^ 

1. The said A. B. lets, and the said C. D. takes, the house 

No. , in street, § with the appurtenances, from the 

day of [month and year],|| from year to year, at the 
yearly rent of £ , payable quarterly on the usual quarter 

days.lT 

2. The said C, D. will not assign or underlet, or part with 
the possession of the premises, nor let any portion thereof as 
lodgings, nor use the same save as a dwelling-house. 

3. The said C. D., when the tenancy ends, shall deliver up 

♦ This refers to rates and taxes. IfThe landlord leaves servants 
in the house, or in any lodge or outbui^ling, he had better continue 
to pay them their wages, in which case add here the words, “ and 
to pay the wages of servants left living in the house, or any of the 
premises let.” 

t This enables him to ask for damages as they arise, and to know 
whether to give notice or not. 

J This schedule may be appended to the agreement, or may be 
separate. In either case it snould be signed by both parties. 

^ State the city, towrf, or parish, if you please. If you cannot 
describe the house by number and street, do so in some other way, 
as the hotiso called Pendennis, or the house occupied by John 
Jackson, or the empty house two doors from the George Inn, etc. 
If a garden, or other land, goes with the house, it should be de- 
scribed, and, if the premises require a lengthy description, describe 
them, as in the next form. 

II If it is desired to create a tenancy wh^ch cannot be ended by 
half a year’s notice till the end of the second year, insert here the 
words, “ for a year, and so on,” from year to year. 

f If the letting is in thp middle of a quarter, so that a full 
quarter’s rent ought not to be paid on next quarter day, add here, 
« the rent being apportioned on the first and last payments for 
fractions of quarters.” 
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the premises in good order and repair, reasonable wear and 
inevitable accident excepted. 

A. B. 

C. B. 

V, Agebement Letting a Hoitsb and Land poe Thebe 

Ye AES. 

Agreement made this day of [month and year] between 
A. B,, of , and C. D., of 

The said A. B. lets, and the said 0. D. takes, the premises 
described in the schedule hereto,* with the appurtenances from 
the date hereof, f for the term of three years, at the yearly rent 
of £ , payable quarterly, on the usual quarter days. 

2. The said C. D,, when the tenancy ends, shall deliver up 
the premises in good repair and order, reasonable wear and 
inevitable accident excepted. 

A. B. 

C. D. 

Schedule. 

All that messuage or tenement known as the King’s Mill, 
situate in the parish of Dayton, with the appurtenances, toge- 
ther with the orchard and outbuildings in the rear thereof, and 
the seven acres of pasture, or thereabouts, usually held there- 
with. J 

A. B. 

C. B. 

VI, The Like op a Dwelling-House, '•with Peovision 

POE Kepaie and Rb-bntby. 

[Commence as in the last preceding form,] 

1. The said A. B. lets, ^nd the said C. B. takes, the house 

No. , in street, with the garden and appurtenances, 

from the date hereof, § for three years, at the yearly rent of 
£ , payable on the usual quarter days. 

2. The said A. B., his executors, administrators and assigns 
(hereinafter called the lessors) shall keep the outside and fabric 
of the building in good repair. 

3. The said C. B., his executors and administrators (herein- 

• The premises can be inserted as in the preceding forms, but 
this is the most convenient way of describing them \/here the 
description is lengthy. 

t Itemember that if the tenancy begins from a future day the 
agreement will be invalid as a present lease or letting, and, xi the 
tenant enters and pays rent, he will only be a tenant from year to 
year. See Class vi, soc.^1. You may make it for three years from 
a past day, but then you 'must provid.e against paying a full rent on 
the next quarter day. 

% If there is a plan say all which premises are delineated in 
the plan drawn in the margin [or on the back] of these presents 
are therein coloured red.** 

See note to these words in last preceding form. 
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after called the lessees)^ shall not assign or underlet, without 
the consent in writing of the said lessors, nor use the premises 
for any purpose of trade, manufacture, or education, except the 
taking of not more than three pupils, ♦ and, when the tenancy 
ends, shall deliver up the premises in good repair and order, 
reasonable wear and inevitable accident excepted. 

4. The said lessors may twice a year enter upon and inspect 
the premises, and if the lessees shall neglect to pay any rent 
for twenty-one days after the same shall be due and demanded, 
or shall fail in discharging any of their other liabilities, the 
said lessors may also enter upon and repossess the premises, as 
if this agreement had not been made. 

A. B. 

C. D. 


VII. Agreement foe a Lease of a House, 

Agreement made this day of \month and year] between 
A. B., of . , and C. D., of * . 

1. The said A. B., for himself, his heirs, executors, and 

administrators, agrees to gra^t, and the said C. D,, for himself, 
his executors and administrators, agrees to take a lease of all 
that messuage or tenement known as ,t for twenty-one 
year8,t at the yearly rent of & , payable half-yearly, clear 

of all deductions except property tax, the first payment to be 
made on the day of [month and year] next. 

2. The lease shall contain covenants on the lessee’s part to 
pay rent, rates, aiad taxes, to keep the premises in repair, to 
insure the same against fire to the amount of JS , in an 
office to be named by the lessors, an^ in the joint names of the 
lessors and lessees, and at all times to produce to the lessors the 
receipt for the last premiums due, ind also to rebuild or repair 
the premises if injured by fire or otherwise, and a covenant not 
to assign or underlet, or alter the premises without licence, nor 
to use the same for any of the following trades , nor any 
noisome, dangerous, or offensive trade or business. 

3. The lease shall contain the following provisoes, namely. 
That the lessors may twice a year enter on and inspect the 
premises. That in cas^ of the lessee’s default in the pr^uction 
of the receipt for any premium as aforesaid, the lessors may 
insure at the lessee’s expense. That the lessors may re-enter on 
and re-possess the premises in case the lessees shall make default 

♦ If this restriction is not desirable omit from “ education " to 
“pupils” inclusive, and put the “or” before “manufacture.” 

f Bescribe it by the name by which it is known, or by number 
and street, or other situation, or omit th^ words “ known as,” and 
say “described in the schedule hereto,” or “in the first schedule 
hereto,” as the case may be. 

J Or “ for seven, fourteen, or twenty-one years, at the lessee’s 
option,” or “for seven, fourteen, or twenty-one years, at the option 
01 the lessors or lessees.” 
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in payment of any rent for twenty-one days after the same 
shall be due and demanded, and for non-performance of any of 
the other covenants, save that for insurance ; And that the rent 
may be suspended or abated during such time as the whole or 
part of the premises may remain untenantable or unless in conse- 
quence of damage or destruction by fire, flood, storm, or tumult, 
the amount of such suspension or abatement to be determined, 
in case of dispute, by an arbitrator, if the parties can agree 
upon one, otherwise by X. Y.,* or some person to be appointed 
by him. 

4. The lease shall contain a covenant on the lessor’s part for 
quiet enjoyment. 

6. The expenses of the lease and a counterpart thereof shall 
be borne by the lessors and the lessees equally. 

A. B. 

** C. D. 


VIIL Lease in Puesuance of the above Aoeebmeitt. 

This Indenture, made this day of \month and yeaT\ 
between A. B., of {occufotion or descripticn^f of the one 
part, and C. D., of [occupation or description'], of the 

other part, Witnesseth as followr, : 

1. The said A. B. demises to the said C. D., his executors, 

administrators, and assigns, all that messuage or tenement 
known as t (and delineated and coloured red in the plan 

drawn in the margin hereof ),J with the appurtenances, from 
the day of [month and year], for the term of twenty-one 
years, at the yearly rent of £ , payable half-yearly, clear 

of all deductions except property tax, the »first payment to be 
made on the day of [month] next. 

2. The said C. D., for himself and his assigns, covenants 

with the said A. B., his heirs and assigns§ (hereinafter called 
** the lessors ”), That the’ said C. D., his executors, adminis- 
trators, and assigns (hereinafter called the lessees), will pay 
the rent as aforesaid, and all rates and taxes except landlord’s 
property tax. And will, at the lessee’s cost, maintain, and 
at the expiration of the tenancy deliver up, the premises in 
good order and repair; And will keep the premises insured 
against fire to the amount of £ , in the office, in the 

joint names of the lessors and lessees. And will at all times 
produce to the lessors the receipt for the last premium. And 

♦ The person here named need not necessarily be a person who 
is fit to decide the question himself ; any man of character would 
be fit to name an arbitrator, as to which ne would naturally consult 
the parties. It is a good plan to give the nahae of a public ofidoer, 
thus : — “ The Architect for the time being of the City of London.” 

f Or “ described in the schedule hereto,” or described in the 
first schedule hereto.” See note to clause 1 in the last preceding 
form. 

t If there is no plan omit the words Jn brackets. 

} If A. B., the lessor, himself holds under a lease, say **his 
executors, administrators and assigns.” 
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will rebuild or repair the premises if injured by fire or other- 
wise, And will not assign, underlet, or alter the premises with- 
out the written license* * * § of the lessors or one of them, nor use 
the same for any of the following trades ; nor any 

noisome, dangerous, or offensive trade or business. 

8. Provided (1) that the lessors may twice a year enter upon 
and inspect the premises; (2) that in case of the lessees’ 
default in the production of receipts for premiums as aforesaid, 
the lessors may insure at the lessees’ expense; (3) that the 
lessors may re-enter on, and repossess the premises, in case the 
lessees shall make default in payment of the rent for twenty- 
one days after the same shall have been due and demanded, and 
for the non-performance of any of the other lessees’ covenants 
herein contained, save that for insurance, and (4) that the 
rent may be suspended or abated during such time as the whole 
or part of the premises may remain untenantable or useless, Si 
consequence of damage or destruction by fire, flood, storm, or 
tumult, the amount of such suspension or abatement to be 
settled, in case of dispute, by an arbitrator to be agreed upon, 
or, if the parties cannot agree, then by X. Y.,t or some person 
to be named by him.J 

4. The said A. B. covenant%with the lessees that, the lessees’ 
liabilities being discharged, they shall occupy the premises 
without interruption from the lessors. 

In Witness whereof the said parties have hereto set their 
hands and seals, the day and year first above written. 

A. B. [Seal^ 

C. D. 

§ Signed, sealed, and delivered, in the presence of 

E. P. 

3. The Statute 8 and 9 Viet., c. 124, passed 8th August, 
1845, was made to facilitate the granting of leases a 
concise form ; the mode adopted being the substitution 
of a short clause for each full clause in ordinary use, 

* A general license may be given to do all or any one of these 
acts at any time or in any way ; but no license for any particular 
assignment, underletting or alteration, will be available except for 
the purpose to which it purports to apply. 

t See note to corresponding clause in the last preceding form. 

J If the lease is to be determinable at the end of seven or fourteen 
years, ad^here “ and (6) that this lease may be determined at the 
end of the first seven or fourteen years by the lessees giving six 
calendar months’ previous written notice, their liabilities being 
discharged Wore sucl^ notice expires.” If the lease may be deter- 
mined by either party at these times, say and (5) that this lease 
may be determined at the end of the first leven or fourteen years 
by six calendar months’ previous written notice on either side, the 
lessees discharging their liabilities before the expiration of any 
notice given by them.” # , ^ ^ 

§ If each executes at a different time, use the form of attestation 
numbered ii, given in Class xii. 
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with an enactment that the statutoxr clause should 
mean the same as the full clause. The Act also con* 
tains one or two rules of construction which help to 
abbreviate the document. In the first place the ^ed, 
unless special exceptions are made, will be treated as 
including all those outhouses and gardens and rights of 
way and light, and other appurtenances, which Wong 
to the property leased ;* then the singular number in- 
cludes the plural, and the masculine gender includes 
the feminine, and the word “ party ” includes corporate 
bodies, whether collegiate or not. 

I will now give a lease composed of the statutoiy 
short clauses arranged and numbered as in the statute ; 
but the ordinary clauses for which they are substituted, 
and which are mven in the schedule of the Act, would 
occupy too much space. It is enough to say that the 
short clauses here given are equivalent to the long ones 
in common use on the same subjects ; in fact, the short 
clauses mean all that they are intended to anean.f 

The form as given in the Act contains a great number 
of clauses, more probably than would often be wanted 
in any one lease ; but it will not be difficult for the 
reader to select such of them as would apply to his own 
case, or to substitute the statutory short clauses for 
those contained in the other precedents which I have 
pven.J One caution, however, is needed, namely that, 
in order to give the statutory short /orms any greater 
effect than they would otherwise have, it is necessary 
that the lease should he expressed to he made in pursu^ 
ance of the Ac^.§ 

* This mode of abbreviation has since been applied to all con- 
veyances of land with houses by the Conveyancing Act, 1881, s. 6. 

f Any of the clauses may be omitted, and any clause may be 
altered by adding words to the short clause representing it, and 
new clauses may be added at length, without aflecting the validity 
of the lease, provided it is expressed to be made in pursuance of 
the Act. 

J These, however, are so short as to be scarcely worth abridi^- 
ing ; the equivalent of the ordinary clausie being given by them in 
about one- third the usual space. 

§ The Act has not been popular with lawyers, who are paid by 
length, and although it contains a clause enabHng the taxing 
officer to allow payment for the lease according to skill and not 
length, it was thought better to secure th'' certain remuneraticm 
for long clauses rather than a doubtful allowance for skill in 
selecting the short onc^. Clients are seldom aware of the exis^ 
ence of the Act, and, if they were, they would be told that it is 
better for every deed to contain its language on its face, and not 
by reference to an Act of Parliament.^ There is some truth in this, 
but the Conveyancing of 1881 substitutes three words for a whole 
skin of parchment. 



CLASS VI, 


113 


IX. Statutoey Shokt Form op Lease. 

This Indenture, made this day of [month and year] in 
pursuance of an Act to facilitate the granting of certain leaeee 
between [here state the names of the parties and the recitals, 
if any], Witnesseth that the said [lessor or lessors] doth [or 
do] demise unto the said [lessee or Lessees], his [or their] exe- 
cutors, administrators, and assigns. 

All, etc. [parcels]*^ from the day of [month and year], 

for the term of fthence ensuing ; yielding therefor during 
the said term the rent of [state the rent and mode of payment], 

1. That the said [lessee] covenants with the said [lessor] to 
pay rent; 

2. And to pay taxes ; 

3. And to repair ; ^ 

4. And to paint outside every year ; 

5. And to paint and paper inside every year ; 

6. And to insure from lire in the joint names of the said 
[lessor] and the said ( lessee], ^ 

To show receipts ; 

And to rebuild in case of fire ; 

7. And that the said [lessor^ may enter and view the 

state of repair, and that the said [lessee] will repair according 
to notice ; 

8. That the said [lessee] will not use the premises as a shop ; 

9. And will not assign without leave ; 

10. And that he will leave the premises in good repair. 

11. Proviso for re-entry of the said lessor on non-payment of 
rent or non-performjJiice of covenants. 

12. The said [lessor] covenants with the said [lessee] for 

quiet enjoyment. • 

In Witness whereof the said parties have hereto set their 
hands and seals. * 

A. B. (lessor). [Seal,] 

C. D. (lessee). [^eaZ.j 

Signed, sealed, etc. in Form viii, unless one of the other 
forms of attestation given in Class XII should he necessary], 

X. Lease op a Farm pob Seven Years, with 
Covenant poe Kenewal. 

This Indenture, made this day of [month and year] 

between A. B., of , of the one part, and C. D., of 
of the other part, Witnesseth as follows : — 

1. The said A. JR. demises to the said C. D., his executors and 
administrators, the premises described in the First Schedule 
hereto, with their appurtenances, from tlA day of [month 

* That is to say, you are here to describe the tenement leased 
as “ all that farmhouse and lAids called The Priory t arm/’ or all 
that messuage or tenement called No. , in btreet. 

t The number of years for which the premises are let. 

1 
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and year]t^ for seven years, at the yearly rent of £ , 

payable b)' equal half-yearly payments, the first payment to be 
made the day of [^tnonth and year\ next. 

2. The said C. D. covenants with the said A. B., his heirs and 
a88igns,t (hereinafter called “ the lessors *'), that the said 
C. 6., his executors and administrators (hereinafter called “ the 
lessees ”) will pay the rent as aforesaid, and defray all out- 
goings chargeable bv law on the premises, except land tax; 
That the said lessees will maintain, and, at the end of the term, 
deliver up the premises, and all buildings, and all brick, stone, 
and wood-work thereon, in good repair, and will not assign, 
underlet, or alter the premises, or any part thereof, without the 
written license of the lessors or one of them ; and that the said 
lessees will observe the stipulations in the Second Schedule 
JS;iereto. 

3. Provided that the lessors, their agents and servants, shall 
have the exclusive right of sporting and fishing on the premises, 
and may enter thereon for the purpose of digging for minerals, 
felling and removing timber, and managing the plantations, 
paying a reasonable compensation for injury dofte to the sur- 
face ; That the lessors may at all times enter on and inspect the 
premises ; And that if the lessee?* shall make default in payment 
of any rent for twenty-one days after the same shall have been 
due and demanded, or in the performance of any covenants 
herein contained, the lessors may re-enter on the premises and 
re-possess the same, discharged from this lease. 

4. The said A. B. covenants with the lessees that, the lessees* 
liabilities being discharged, they shall occupy the premises 
without interruption by the lessors, or any person claiming 
through them or any of them ; that the lessors will, on demand 
by the lessees, find such stone, brick, slates, tiles, pipes, timber 
and lath in the rough, as may be necessary for repairs or for 
draining, such materials- to be drawn to the premises at the 
lessees* cost; That this lease shall be renewable at its expiration 
by six calendar months* previous written notice from the 
lessees, and at their cost ; And the term, rent, and covenants 
(including this covenant) J of the renewed lease shall corre- 
spond with those of this lease. 

In Witness whereof [«« in Form viii]. 

‘ A. B. r^ea^.] 

C. D. [5eaZ.] 

Signed, sealed, etc. in Form viii, unless one of the other 
forms of attestation given in Class XII should he necessary}, 

x, 

* Or from the ‘‘date hereof,” 

t If A. B. is the hoh^er of a lease and is granting an underlease, 
say “his executors, administrators and assigns,*’ 

J The force of these words is to include a covenant for renewal 
in the renewed lease, so as to xnakr^ the term virtually last for 
twenty-one years from its commencement. If it is not desired to 
have more tnan one renewal, omit these words. 
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The Fiest Schedttle. 

All that messuage or farmhouse, buildings, and several 
closes of land situate in the county of , called Monk’s 

Grange, with the appurtenances, and all rights, easements, and 
privileges heretofore accustomed to be enjoyed therewith, or 
accepted as part thereof. 

The Second Schedule. 

The lessees shall at all times keep clean and remove all ob- 
structions from all ditches and watercourses and the outfalls of 
drains ; shall consume all the hay, straw, and haum upon the 
premises, and spread the dung at proper seasons, and on that 
part of the land which most requires it ; shall keep the land 
clean, and cultivate it according to the most improved custom 
of the country ; and shall not cut down, grub up, lop or prunS 
any maiden trees, nor lop any pollards, nor break up or convert 
into tillage any meadow or })asture whicli shall have been grass 
seven years, nor take more than two white straw crops in suc- 
cession, nor gi;pw potatoes or any vegetables for sale, nor grow 
rape, hemp, flax, or woad without the lessors’ consent in writing. 

The lessees shall draw to th% premises such materials as they 
shall require the lessors to furnish for repairs or draining. 

The lessees shall not be entitled, on quitting the premises, to 
the off-going crop, unless they pay the rent and outgoings for 
the year during which the crop grows and unless they shall 
have made a reasonable quantity of clean fallow on the strong 
soils and shall have well prepared for and sown with turnips a 
reasonable quantity the light soils. 

The lessees, at the expiration of the term, shall sell such 
crops and other things as are usually and lawfully sold by the 
outgoing to the incoming tenant, to be valued* according to 
the custom of the country, and in a^ertaining the price to be 
paid upon such sale the condition of ^lie premises shall be esti- 
mated, and full compensation for any dilapidation, mismanage- 
ment, or defect in the condition of the same or any part thereof, 
shall be deducted from the price to be paid to the said lessees, 
and if such compensation shall exceed such price, the excess 
shall be recoverable as rent in arrear. 

, A. B.t 

C. D. 

The foregoing lease, if it contained no covenant not 

• Or you may appojpt some person or such person as he may 
appoint as valuer^ for instance, you may say to be valued “by the 
steward for the time being to the Duke of ^ , or such person as 

the steward may appoint.” The advantage of the latter form is 
that there is always certain to be a person corresponding to the 
description, and tiiere are none of the difficulties so often attending 
a douolc arbitration and umbrage. 

t It is desirable that the schedule should be simply signed bv 
each party. 
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to assign, or if a license to assign were granted (see 
Form xiii), might be assigned by the following form : — 

XL Assignment of the Foeegoino Lease. 

This Indenture, made this day of {monih and yeaT\y 

between C. D.,* of , of the one part, and E. F.,t of , 
of the other part, Witnesseth as follows : — 

1. The said C. D., in consideration of £ paid to him by 

the said E. F, (the receipt whereof the said C. D. acknowledges) 
as heneficial owner assigns to the said E. F., his executors and 
administrators, the premises described in Schedule hereto, 
during the residue of the term of Jyears created by a lease 
dated the §day of \month and year'], from A. B. to the 

said C. D. 

2. The said E. F. covenants with the said C. 1). that the 
said E. P., his executors and administrators, will keep the said 
C. D., his heirs, executors, and administrators, indemnified 
against all liabilities under^the said lease, subsequently to the 
execution of these presents. 

In Witness whereof [as in Form viii]. 

. C. D. [Seal.'] 

E. F. [Seal] 

Signed, sealed, etc. [as in Form viii, unless one of the other 
forms of attestation given in Class XII should he necessary]. 

The Schedule. 

[T^e same as the First Schedule in the Lease which is assigned.] 

1 C. D.|| 

E. F. 

I 

4. If the owner of the lease, who assigns it, is the ori- 
ginal lessee, as in the aDove case, and the person to whom 
the assignment is made fails to pay the rent or perform 
the covenants, then the original lessee is liable to the 
landlord. It is, therefore, desirable to secure the per- 
formance of the covenants and to enable the lessee to 
obtain possession of the premises again, in case of any 
breach of covenant on the tenant's part, so that, if the 
lessee has to bear the burden, he may at least enjoy the 
land. For this purpose it is better not to dispose of 
the lease by assignment, but to make an under-lease 
for a day or two short of the original term j the under- 
lease following the words of the wginal lease with 

a proviso for re-entry for any breach of covenant, 

{♦ 

• The present leasee. 

t The assignee. 

j The number of years for which tie original lease was granted. 

The date of the original lease. 

The schedule should be simply signed by both parties. 
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The lessee thus becomes a lessor or landlord instead o£ 
a mere assignor.’* 

5. Where the lessee desires to lease the premises at 
an increased rent, the underlease is of course the only 
instrument which can be used. By under- letting for a 
day or two less than the whole term, the lessee keeps to 
himself a reversion expectant on the expiration of the 
underlease ; and this is necessary to enable him to dis- 
trein for his rent in case it is not paid. The following 
is the form of an underlease, supposing Form x. to be 
the original lease : 


XII. Undeelease. 

This Indenture, made the day of [month and 

between C. D., of , of the one part, and E. F., of 

of the other part, For granting to the said E. F. an underlease 
of the under-mentioned premises, l^ld by the said C. D. under 
a lease dated the day of [month and year], from A. B., 

of , Witnesseth as follows : — 

1. The said C. D. demises t(fcthe said E. F., his executors and 
administrators, the premises described in the First Schedulef 
hereto, with their appurtenances, from the date hereof, for 

years,! all but throe days, at the yearly rent of £ , 

payable by equal half-yearly payments, the first payment to be 
made on the day of [month~] next. 

2. The said E. F.,for himself, his heirs, executors and adminis- 
trators, covenants v4th the said C. D., his executors, adminis- 
trators and assigns (hereinafter called “the lessors**), that 
the said E. F., his executors and administrators (hereinafter 
called “ the lessees **), will pay the rent as aforesaid, and defray 
all outgoings, chargeable, by law, oif the premises except land 
tax ; That the lessees will maintain, and at the end of the term 

* The assignee of a lease, as long as he keeps it, is liable to the 
lessor for payment of rent and observance of covenants. There is 
no “privity of contract between the lessor and the assignee, but 
the hability arises from “privity of estate.” The assignee, there- 
fore, on himself assigning the lease, becomes free from this liability 
to the lessor, having {)ut an end to the only relationship that 
existed between them. If the lease is so burdensome that no 
responsible person will take it, the assignee may escape liability by 
assigning to a pauper. In one case (Rowley v. Adams, 4 My. and 
Cr., 634) the executors of an assignee were ordered by the Court 
to relieve their testatv's estate in this way. But if the assignment 
contains the covenant to indemnify the assignor, as in the above 
form, the assignee continues bound to indemnify the assignor 
against the burden of the rent and covenants to the end of the 
term. 

t Here, as elsewhere, th^parcels may be described in the body 
of the deed ; and if they are so described therein, the same can be 
done in the underlease instead of using a schedule. 

The residue of the original term. 
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deliver up the premises and all buildings and all brick, stone, 
and woodwork thereon, in good repair ; And will not assign, 
underlet, or alter the premises or any part thereof without the 
written consent of the lessors or one of them ; And will observe 
the stipulations in the Second Schedule hereto. 

3. Provided that the said A. B., his heirs and assigns, his 
and their agents and servants, shall have the exclusive right of 
sporting and fishing on the premises, and may enter thereon 
for the purpose of digging for minerals, felling and removing 
timber and managing the plantations, paying a reasonable com- 
pensation for injury done to the surface ; That the said A. B.,. 
his heirs and assigns, and the lessors, may at all times enter on 
and inspect the premises ; And that if the lessees shall make 
default in payment of any rent after the same shall have been 
due and demanded or in the performance of any covenant 
herein contained, the lessors may re-enter on the premises and 
repossess the same, discharged from this lease. 

4. The said C. D. covenants with the lessees that, the lessees’ 
liabilities being discharged, they shall occupy the premises 
without interruption by the lessors or any person lawfully 
claiming through, under, or in trust for them or any of them ; 
That the lessors will on demand ’oy the lessees find such stone, 
brick, slates, tiles, pipes, timber, and lath in the rough as may 
be necessary for repairs or for draining, such materials to be 
drawn to the premises at the lessees’ cost; That this lease 
shall be renewable at its expiration by ^twelve calendar months’ 
previous written notice from the lessees, and at their cost ; And 
the term, rent, and covenants (including this covenantf) of the 
renewed lease shall correspond with those of the said original 
lease. 

In Witness whereof the parties hereto have hereto set their 
hands and seals the day apd year first above written. 

, C. D. [iS'eaZ.] 

E. P. [ii^eaZ.] 

Signed, sealed, etc. \^follotv one of the forms of attestation 
given in Class X/J], 

The First Schedule. 

[_The same as in the original leas€,~\ 

I 

The Second Schedule. 

-f 

{_The same as in the original lease.'] 

XIII, License to Assign AfLEASE.J 

Subject to the discljarge of the lessees’ obligations under a 
lease dated the day of {month and gear], whereby A. B., 

* C. D. has to give six months’ notice by the original lease, so 
his underlessee must give him more. ^ 

f See note to these words in the original lease, Form x. 

t Lioensos to do an act covenanted not to be done are confined 
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of , leased to C. D., of , the lands called Monk’s 

Grange, therein more particularly described, the said A. B. 
grants license to the said C. D. to assign his interest in the 
premises to E. F., of , his executors and administrators. 

Dated this day of [month and year '] . 

A. B. 


Witness G. H. 

[Residence and occupation.] 


SURRENDER. 

6. “ Surrender is when the tenant yields up the pre- 
mises before the end of the term to the lessor, or land- 
lord, and the latter accepts them back from him. This 
surrender should always be in writing ; but, if the ten- 
ancy is created by a deed under seal — as all tenancies 
for more than three years from the making thereof 
must be {see Class VI, see. 1) — the writing must also be a 
deed. The surrender should lie executed in duplicate 
by both landlord and tenant and each party should keep 
one of the duplicates. The following is the form of a 

XIV. Surrender of Tenancy for not more than Three 
Years created by writing not under Seal. 

Agreement made this day of [month and year], between 
C. D.,* of , and A. B.,t of 

Whereas, by agreement between the said parties dated the 
day of [mon14t and year], the said C. D. became, and 
still is, tenant to the said A. B, of a messuage or tenement 
called King’s Mill, in the parish of «Dayton, with the appur- 
tenances, and of certain other tenements usually held therewith. 
It is Witnessed that, in con side rat icfli of being relieved from 
the said tenancy, and all future liabilities arising therefrom, 
the said C. D. hereby surrenders the premises, and all his 
interest therein, to the said A. B., and the said A. B., in consi- 
deration of such surrender, accepts the same, and determines 
the said tenancy, and discharges and releases the said C. D. 
accordingly. 

. C. D. 

A. B. 


XV. Surrender in the Like Case by the Executor of 

THE Former Tenant. 

Agreement mtide tRis day of [month and year], between 
E. F., of , and A. B., of . ^ 

Whereas, by an agreement dated the day of [mtmth 

to the act licensed, and do not get rid of the covenant, which will 
still ^ply to forbidding othfr such acts. 

♦ Tme tenant, 
f ITie landlord. 
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aind between the said A. B. and C. the said C. D. 

became tenant to the said A. B. of a certain messuage or tene- 
ment called {describe it as hefore']^ and whereas, on or about 
the day of [month and year\ the said C. D. died, having 
appointed as his executor the said E. F., who has proved his 
will; and whereas the said E. P. desires to be relieved from 
the burden of the said tenancy. It is Witnessed that, in con- 
sideration, etc. [as ahove\ the said E. F. hereby surrenders the 
premises and all his interest therein to the said A. B., and the 
said A. B., in consideration of such surrender, accepts the 
same, and determines the said tenancy and discharges and 
releases the said E, F. accordingly. 

A. B. 

E. F. 

V. 

XVL SUEKENDEE OF A LeASE MADE BY DeBD. 

This Indenture, made this day of [month and yeaT\ 

between C. D., of , of the one part, and A. B., of , 

of the other part, Witnesseth as follows : — 

Whereas, under an Indenture made the t^ay of [month 
and year\ between the said A. K., of the one part, and the said 
C, D., of the other part, the said C. D. became, and has since 
continued, tenant to the said A. B. of a certain messuage or 
tenement called, etc. [describe the premises or refer to a 
schedule describing thern^y and the said C. D. desires to be 
relieved from the burden of the said tenancy. It is Witnessed 
that in consideration of, etc. [follow Form xiii]. 

' A. B. 

C. D. [>SW.3 

Signed, sealed, etc. [fbllow one of the forms of attestation 
given in Class XII j. 


DISTRESS. 

When a distress may he made. 

7. Distress is a summary mode of recovering rent. 
Rent reserved in a lease is not payable till midnight of 
the day specified in the lease for the payment of it ; and, 
therefore, as no distress can be made, except^ between 
sunrise and sunset, it is unlawful to distrein for rent 
till the day after that on which it is due. Rent may be 
due by the terms of the letting, or by* th^ <jU8tom of the 
country at the commencement, instead of at the close 
of a half-year, or otter period. This is called fore-hand 
rent, or rent payable in advance, and it may be dis- 
treined for on any day after that on which it is payable. 

• The deceased tenant, 
t Bate of lease. 
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If the relation of landlord and tenant continues, the 
landlord may not recover by distress more than six 
years’ arrears of rent. 

If the holding is under the Agricultural Holdings 
(England) Act, 1883, ♦ the landlord cannot distrein for 
any rent which became due more than a year before 
the distress, unless, by the course of dealing between 
landlord and tenant, the latter has been allowed to 
defer the payment of rent for a quarter or half year 
after it is due, in which case the rent is to be reckoned 
for this purpose as having become due at the end of the 
quarter or half year. So that — apart from the course 
of dealing above mentioned — the landlord to whom half 
a year’s rent is due on Lady Day this year cannot di#- 
trein for it after Lady Day next year. 

8. After the expiration of a lease the landlord cannot 
distrein, unless he does so witljin six months ; and then 
only if his own title continues, and the same tenant, or 
his executor or administrator, is in possession. 

What may he taken, 

9. The general rule is, that all personal chattels found 
on the premises may be distveined for rent, whether 
they are the property of the tenant, or of a third person. 

But there is an exception to this rule in the case of 
fixtures. Fixtures are things affixed to the freehold, 
and which have therefore become part of the thing let, 
as a millstone, the anvil in the •smith’s shop, kitchen, 
ranges, stoves, coppers and grates. The three latter 
articles, and others like them» are not distreinable, 
although they might be removed by the tenant during 
his term, and for that reason might be taken under an 
execution. In addition to the fact that they are affixed 
to the freehold, there is another reason why the law 
will not allow these things to be distreined, namely, 
that they cannot te severed without injuring them. 
How closely a thing need be affixed to the house or land 
to make*it a fixture, is not easy to determine. Looking- 
glasses and carpets ai-e not fixtures, though one may be 
screwed, and the other nailed to the house. A stock- 
ing-machine ^rewed into the floor to keep it steady 
does not thereby become a fixture; and it has been 

• This Act only applies to a holding which is wholly agricultural, 
or wholly pastoral, or in part agricultural and as to the rest pastoral, 
or in whole or in part cult^^ated as a market garden, and does not 
apply to any holding of whatever nature let to a tenant during his 
oontmuance in any office, appointment or employment held under 
the landlord {sec, 64 of the Act), 
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decided that a portion of the machinery used for spin- 
ning cotton, and which was fixed by screws to the 
wooden floor of a mill, another part of it being fastened 
by screws sunk into holes in the stone flooring, and 
secured by molten lead poured into them, was distrein- 
able for rent. 

10. There is another exception to the rule in case of 
goods of a stranger, which are upon the premises for 
the purpose of being wrought or managed by the tenant 
in the way of his business. Thus, if 1 send cloth to a 
tailor to be made into a coat, or send my horse to a 
smith to be shod, or my goods to a factor or auctioneer 
to be sold, or my watch to a watchmaker to be repaired^ 
^hese things are not distreinable by the landlords of the 
persons to whom I have entrusted them. 

11. Another exception is in the case of things in 
actual use. Thus, while any one on the premises is 
working with tools, or ia^ riding a horse, those tools and 
that horse are exempt from distress. 

12. The articles above mtjntioned, namely, fixtures, 
things left on the premises to be dealt with in the way 
of the tenant’s trade and implements in actual use, are 
absolutely privileged; but there is a fourth exception 
in favour of beasts of the plough and implements of 
trade or husbandry, by which they become conditionalljr 
privileged from distress ; for they cannot be taken if 
there are any other personal chattels on the premises 
sufficient for a distress. 

13. In addition to th\3 personal chattels found on the 
premises, the landlord ^is empowered by statute to dis- 
trein corn, grass and ether growing crops. But he is 
not bound to take these before taking beasts of the 
plough and implements of trade or husbandry. 

14. The Lodgers’ Goods Protection Act, 1871, which 
applies to England and Ireland only, has added another 
exception. Where the tenant whose rent is in arrear 
has a lodger and the landlord take^ the lodger’s goods 
for the tenant’s rent, the lodger may set his goods free 
by making a written declaration and paying to the 
dhstreinor any rent due from himself, — not exceeding of 
course the rent due from the tenant to the landlord. 

The declaration is not required to a statutory 
declaration but is merely a statement, although, if it is 
f^e, the person vAio makes it is guilty of a misde- 
meanour. It mOT be given after the seizure or when it 
is threatened. ]!t must state that the tenant has no 
property or beneficial interest in the lodger’s goods, an 
inventory of which is to be annexed and signed by the 
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lodger. It must also state what rent, if any, is due from 
the lodger to the tenant and for what period. This rent, 
or suflBicient of it, the lodger must pay to the bailiff, or 
person conducting the distress, and his receipt will be a 
good discharge. A form of declaration* is given in what 
follows : see Form xxiv. 

15. Another exception is created by the Railway 
Rolling Stock Protection Act, 1872, which prevents 
railway engines and carriages, when found on ‘‘ works,” 
from being distreined for rent due by the lessee of the 
works. A “ work ” includes any colliery, ^[uarry, mine, 
manufactory, warehouse, wharf, pier, or jetty in or on 
which is any railway siding. 

16. The next exception which has to be mentioned 
arises under the Agricultural Holdings Act, 1883, if 
the holding is under that Act (see note at the beginning 
of the introduction to ‘^Distress,” s, 7 ante). 

Where the tenant of such a folding has taken in live 
stock to feed “ at a fair price to be paid for such feeding 
by the owner," the landlord must not take the stock 
unless there is no other sufficient distress, and, if he 
does take it for want of other distress, he is not to 
hold it for more than the owner has agreed to pay for 
the feeding or any balance due on account of it, and 
must release it on being paid such amount. 

Where the tenant has made an agreement under 
which agricultural or other machinery has been brought 
on the land for use in the conduct of the tenant^s busi- 
ness, or he has got live stock* belonging to another 
person for breeding purposes oj^ly, the machinery and 
the stock are exempt from distr<iss. 

This list of exceptions received an addition by the 
Law of Distress Amendment Act, 1888, which protects 
from distress for rent “any goods or chattels of the 
tenant or his family which would be protected from 
seizure in execution under s. 96 of the County Courts 
Act, 1846, or any ^actment amending or substituted 
for the same.” The corresponding section now is 
8. 147 of* the County Courts Act, 1888, which refers to 
“ the wearing apparel and bedding of such person and 
his family and the tools and implements of his trade to 
the value of 

♦ If the goods are not given up after he has given the declara- 
tion and inventory to the bailiff, the lodger Ian apply to a magistrate 
for an order for restoration, and two magistrates or a stipendiary 
ma^strate may inquire into the matter and make the order. An 
action will also lie against Ae landlord. But a declaration served 
on the occasion of one distress will be no protection in case of a sub- 
sequent distress, though for the same rent. 
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Where a distress may be taken. 

17. The rule is, that the distress must be on the 
premises when it is taken, or, by 11 Geo. 2, c. 19, s. 8, 
if it belongs to the tenant on any common belonging to 
the premises let.* But to this there are two exceptions ; 
— (1) Where the landlord or his agent sees the tenant's 
cattle grazing on the premises, but before he can take 
them they are driven off, he may follow and distrein 
them. (2) Where the tenant or any one on his behalf, 
has fraudulently or secretly removed his goods from the 
demised premises, on or after the day on which his rent 
is due, the landlord may, at any time within thirty days, 
fellow and distrein them wherever they may be found, 
unless they have been sold bona jide^ and for value.f 
But this, the reader will see, does not apply to goods of 
a stranger, who may remove his goods at any time 
before they are taken. 


How the distress faould be taken. 

18. The landlord may either distrein in person or by 
an agent or bailiff. The authority is usually given to 
this person by warrant of distress. See Forms xvii, 
xviii. The bailiff must be a person authorized to act as 
such by a certificate under the hand of a County Court 
Judge or Registrar. The certificate may either be 
“ general,” giving him ^authority to lay distress for rent 
anywhere in England or Wales, or “ special,” authoriz- 
ing him to levy a parti<?ular distress. Either certificate 
may be obtained from the Judge of a County Court: the 
Registrar has power to issue the latter only.J (Law of 
Distress Amendment Act, s. 7.) 

♦ Where the same tenant, therefore, owes rents for two places 
under separate lettings, be careful not to distrein on one of them 
for the rent of both. 

t The Statute by which this severe remedy is given to the land- 
lord (11 Geo. 2, c. 19) must be strictly followed, or his proceedings 
will not be justifiable. If the goods are secured in a otlilding or 
yai'd, or otnerwiee, he must be attended by a peace officer, and if 
they are secured in a house, he must apply to a magistrate before 
breaking it open. » ^ 

J By the rules made under the Act, a fee of fis. G chared for the 
general certificate and 3g. fid. for the special certificate. For taking 
a deposit as security for good conduct, the charge is 46., and for 
approving a bond or guaranty for the same purpose, lOs. fid. Either 
certificate is to be given to any proper^^ person applying for it, but 
he must not be an officer of a County Court, unless he was such 
officer before the date of the Act, filst August, 18^. A practising 
solicitor, on payment of the fees, is entitled to a certificate. If the 
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. Although by sec. 7 of the Law of Distress Amend* 
ment Act, a person who has no certificate under the 
Act is guilty of a trespass if he levies a distress as 
bailiff, there is nothing to prevent the landlord himself 
levying the distress and putting a man in possession 
without employing a bailiff at all. 

19. If the distress be taken in a dwelling-house, the 

applicant is not rated at £25 a year, he may be required to give 
security for £20 if he asks for a general certificate, and for £5 if he 
asks for a special certificate. The security may be by bond, 
deposit or guaranty to the satisfaction of the Registrar. 

The scale of charges and expenses allowed by the Rules made by 
the Lord Chancellor under the Act is as follows : — 

Scale I. — Where the sum demanded and due exceeds £20. ^ 

For levying distress 

3 per cent, on any sums exceeding £20 and not exceeding £50 
2i „ „ , „ £50 „ „ £200 

1 „ on any additional ^m. 

Man in possession 

6s. a day, to provide his own board in every case. 

For Advertisements ^ 

The sum actually and necessarily paid. 

Commission to Auctioneers 

per cent, on the sum realized not exceeding £100 
5 „ on the next £200 

3 „ on any sum exceeding £300 up to £1,000 

Fractions of a pound to be in all cases reckoned £1. 

Reasonable fees, charges and expenses (subject to rule 17) where 
the distress is withdrawn and no sale takes place and for nego- 
tiations between landlord and tenant respecting the distress. 

For appraisement on te7)ant's writ^n request, whether by one 
broker or more, 6d. in the £1 on the value as appraised, in addition 
to the amount of the stamp. • 

Scale II. — Where the sum demandM and due does not exceed £20. 

For levying distress Ss. 

Man in possession 

4b. 6d. a day, to provide his own board in every case. 

For appraisement on tenant’s written request whether by one 

broker or more 

6d. in the £l on the value as appraised in addition to the 

amount of the stamp. 

For all expenses of advertisements, if any, 10s. 

Cataibgues, sale and commission and delivery 
Is. in the £1 on the net produce of the sale. 

For removal at tenant’s request, the reasonable expenses (sub- 
ject to rule 10 0^ removal. 

Rule 17 is as ifclows ! — In case of any difference as to fees, charges 
and expenses between the parties or any (ff them, the fees, charges 
and expenses shall be taxed by the Registrar of the County Court 
of the ttistrict in which the distress is levied. The Registrar may 
make such order as he thinks fit as to the costs of such taxation. 
Where the rent distreined lor exceeds £20, his fee for taxation is 
lOs., otherwise 58. 
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outer door must be open at the time of entering to dis- 
trein, and is not to be broken open, for every man’s 
house is his castle; but, if the outer door be open, the 
inner doors may be broken open if necessary. 

The next thing to be done is to seize tne property 
intended to be taken. If the rent due is tendered to the 
landlord or bailiff before any article is seized, the land- 
lord cannot distrein or recover any expense which he 
may have incurred.* It is a sufficient seizure if the 
distreinor handles one article, and says that he takes it 
in the name of all the goods on the land or in the house, 
or in the name of all the goods in a particular place, or 
of certain goods, naming them. 

t As soon as the seizure is made, the person distreining 
should make an inventory of the property distreined 
(see Form xix), and serve it, together with a notice of 
distress (see the same form)^ on the tenant either person- 
ally, or by leaving it at his place of abode, or, if there 
be no house on the premises, then by affixing it to the 
most conspicuous part of the/n. It is sometimes desir- 
able to have a witness present so that he may testify to 
the regularity of the proceedings. 


What is to he Done with the Distress, The Sale. 

20. When the inventory has been drjiwn up, the party 
distreining may remove the goods off the premises to 
any convenient place of security ,t of which the notice 
should be given to the tenant with the inventory. But 
a distress is now seldofli removed from the premises ; 
for, by the Statute 11 6eo. 2, c. 10, s. 10, it is enacted 
that the party distreining may impound or secure the 
distress whatever its nature, in such part of the premises 
as may be most fit and convenient. But this statute 
does not empower the landlord to interfere with the use 
by the tenant of any part of the premises, except that 
which is necessary for securing the distress The arti- 
cles taken should be secured in as few rooms qr farm- 
buildings as will contain them, unless the owner gives 
his consent to their I’emaining where they are. This 

♦ I have known the landlord of a farm put to ^uch trouble by 
his tenant, ^ho always kept his rent in his pocket, but never paid 
it till the bailiff came. tTne tenant kept a hbarp look-out for the 
bailiff, and paid the money the moment he set foot on the land. 

f But cattle must not be taken out of the hundred, rape, wapen- 
take or lathe in which they are taken, l^xcept to an open pound in 
the same shire, and not more than three miles from the place where 
they were taken. 
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consent may be sometimes required in writing. {See 
Form xxii.) 

A person may be left in possession of the distress and 
be is entitled to such a portion of the premises as is 
necessary for himself. But the distreining is complete 
after the seizure and delivery of the inventory, though 
no man is left in possession, and the tenant cannot re- 
take anything seized without being guilty of pound- 
breach, and liable to an indictment, and to an action 
for the treble value of the goods, and this, though the 
distreining may have been wrongful or irregular. 

The landlord must not use or consume any animal 
taken as a distress, or its fruits ; except that he may 
milk cows. ^ 

The landlord should carefully avoid two things, 
namely, distreining for more rent than is due, and, 
what is of far more imporUince, seizing property more 
than reasonably sufficient to ccwer the rent due. 

The landloVd must not keep the goods on the premises 
for more than five days afi^r the delivery of the notice, 
without the tenant’s consent. [See Form xxii.] But 
such consent will not justify the detention of the goods 
of a stranger. The five days must be reckoned exclu. 
sively of the day of taking, so that, if the taking is on 
the 1st day of a month, the sale (to be pi'esently men- 
tioned) must not take place till the 7th. This period 
of five days is to bt? extended to fifteen days if the tenant 
or owner makes a request in writing to the person dis- 
treining for such extension and %lso gives security for 
any additional cost thereby occasioned. But, at the 
request or consent in writing (i* the tenant or owner, 
the distreinor may sell the goods or part of them before 
the extended time expires. 

21. If within that time the tenant does not pay the 
rent with the expenses of the levy, and if neither he nor 
the owner replevy the goods {i. e. procure them to be re- 
delivered to him on Jbis giving security to the Registrar 
of the County Court to bring an action against the land- 
lord and pay rent and costs if unsuccessful) the landlord 
may proceed to sell.* 

The landlord may sell without auction and (unless re- 
quired in wrill^g by the tenant or the owner of the goods) 
without appraisement or removal. If the tenant or the 
owner requires an appraisement, h^ must bear the ex- 
pense of it according to the rates already given in a 

• But, before doing bo, sometimes be prudent to search at 

the office of the Registrar of the County Court to see that the goodt 
have not been replevied. 
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note, and so also if be requires a removal, and must 
also bear any damage which the removal occasions to 
the goods which he requires to be removed {Law of Dis- 
tress Amendment Act^ s. 5). 

Three requests have been mentioned which must be 
conceded if made in writing by the tenant or the owner, 
namely, for extension of time to replevy, for appraise- 
ment and for removal ; and one which need not be con- 
ceded, namely, to sell before the extended time which 
has been demanded. “ The owner ” of course means an 
owner who is not the tenant. 

Where the owner is protected as a lodger or under the 
Agricultural Holdings Act, he will probably save his 
goods by the means already explained, which are open 
VO persons so situated. Whatever demand the owner 
makes under the A ct of 1888 should be confined to the 
goods which he owns. The tenant, however, being 
responsible to the own^r, may, I presume, make a de- 
mand in regard to all the goods seized. 

22. If an appraisement is required by the tenant or 
the owner, or is made without being so required the 
landlord or the person distreining on his behalf must 
not act as one of the appraisers, or the distress will be 
irregular. The appraisers need not be professional ap- 
praisers, but they must be reasonably competent. They 
must value every article separately, and must then write 
the total value on the back of the inventory. fSee 
Form xxiii.] The person distreining then signs a re- 
ceipt on the inventory. The appraisement, i. e. the 
inventory, with the value written on the back, should 
be stamped, and given to the tenant on demand. As 
the amount of the dut;^ varies with the amount of the 
valuation, the broker will usually have with him two or 
three stamped forms, on one of which he can write out 
the inventory from a rough copy. If these ai*e not ready 
to hand, the appraisement can be stamped afterwards. 
[See “ Stamps,'"] 

No appraiser need be sworn, as formerly, by the 
Sheriff, under-Shenff or constable, and no oath is re- 
quired of an appraiser at all. {The Parish Constables 
Act, 1872, s. 13.) 

The landlord, as already stated, ,may .sell without 
auction. If he employs an auctioneer, auctioneer 
must be licensed, unless the distress is for a sum under 
£20, in which case the person selling need not be licensed. 
(8 and 9 Viet., c. 15, s. 5.) 



CLASS VI. 


129 


XVII. Waeeant to Distbein. 

To C. D., my bailiff,— 

I authorize you to distrein the goods and chattels in and 
upon the dwelling-house and premises of E. F., No. 1, in 
street, in the parish of , in the county of , for 

£ , being [two'] quarters’ rent due for the same at 

Christmas Day last,^ and to recover the said rent according to 
law. 

Dated this day of {month and year]* 

A. B. 


XVIII. Anothee Foem foe a Faem. 

To C. D., my bailiff,— 

I authorize you to distrein the goods and chattels, an(f 
growing crops in and upon the dwelling-house, farm and lands, 
called Monk’s (rrange, in the occupation of E. F., in the county 
of , for £ , being two quarters’ rent due for the 

same at Christmas Day last,* and to recover the said rent 
according to law. 

Dated this day of {mor^h and year], 

A. B. 


XIX. Foem of Seizing. 

I seize this {chair] by way of seizing all the goods on the 
premisest for the sum of £ , rent due to A. B. on 

day last.”! 

XX. Inventoey and Notice. 

An inventory of the goods and chuttels distrcined by me, 
C. D.,§ this day of {month and year\ in the dwelling- 

housell and premises of E. F,, situate * H for £ , being 

quarters’ rent due to me** at day last,tt ai^d still 

unpaid. 


In the Dwelling-House. 

Front Parlour . — Six horsehair chairs, etc. 

Front Kitchen . — Two deal tables, etc. 

# 

* Or state month and year when the last quarter’s rent was due. 
t If all the goods on the premises would evidently be too much 
say, “by way of seizing all the furniture in the house,” or ^‘all 
the goods in this room,” or, in the case of a farm, “ I seize this 
[bullock] by way^f seizing all the cattle on the premises, etc.” 
t Or state mon\kand*year when the last rent was due. 

J Or “C. D., as Bailiff to A. B., and by his authority.” 
j| Or “ dwelling-house, farm and lands,” dl the case may be. 

51 Describe the premises by number, street and town, with parish 
and county if necessary ; or, in the case of a farm, by name and 
county, with parish if neoess^y. 

Or, if by bailiff, “ to the said A. B.” 

Or state month and year when the last rent was due. 
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THE Stables and Coach-House. 

Two brown horses, harness and mail phaeton. 

In the Paddock. 

Etc., etc. 

To E. F. 

Take notice that I have this day of [inonth and year\ 
distreined the goods and chattels* aforesaid, on the premises, 
and for the rent aforesaid, and have impounded them on the 
premises,! and that, unless you pay the said rent, with the 
charges of distress, within five days from the date hereof, the 
Wd goods and chattels will be sold according to law. 

Dated the day of [month and year 

C. D. 

XXL Notice TO BE Substituted foe the Above whbbb 

Geo WING Ceops aee Taken. 


To E. F. 

Take notice that I have this day of [month and year\ 
distreined the goods, chattels, and growing crops aforesaid, on 
the premises and for the rent aforesaid, and have impounded 
the same on the premises aforesaid, § and that unless you pay 
the said rent, with the charges of distress, within five days 
from the date hereof, the said goods and. chattels will be sold 
according to law, and if they are insuflicient, I shall proceed to 
cut, gather, lay up on Mie premises and prepare for sale the 
said crops, when ripe, in convenient time to sell the same, or a 
sufficient part thereof, dO satisfy the said rent and charges, 
together with the chargljs of sale, according to the statute in 
such case provided. 

Dated the day of [month and year']* 

C. D. 

* Cattle are, of course, included under the word chattels,*^ a 
word which was originally applied to cattle only. 

t If the goods and chattels are remaved, leave out the words 
“ impounded them on the premises and say “ removed to,^* and 
describe the place to which the goods are removed with sufficient 
accuracy. 

X This notice is to be appended to the inventory, instead of the 
above Form wherever growing crops are taken. ^ It may be used 
whether the crops are the only things taken ^cr not. The crops 
will, of course, be put into the inventory, and ‘‘should be described 
according to the fields in which they grow. 

§ Growing crops will, of course, remain where they are till they 
are ripe. If the other things seized are removed, state to what 
place. As to cattle [see ante], ^ 
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XXII. Tenant’s Consent to Lanbloed continuing in 
Possession Beyond Five Days. 


To A. B.* 


I desire you to keep possession of the goods and chattels 
which on the day of [month and year]t you distreined for 
rent due from me to you in the places where they are now 
lying, from the space of days from the date hereof, on 

your undertaking to delay the sale for that time to enable me 
to defray the rent and charges, and I will pay the man for 
keeping possession. 

Dated the day of [month and year\ 


E. F. 


XXIII. JThe Appeaisement. 

We, the above-named G. H. and J. K., being duly sworn on 
the Holy Evangelists by L. M., coi^stable, above-named, well 
and truly to appraise the goods and chattels mentioned in this 
inventory according to the best of our ability, and having 
viewed the said goods and chapels, do appraise and value the 
same at the sum of £ 

As Witness our hands this day of [month and year]. 

G. H. 

J. K. 

XXIV. Declaeation by Lodoee whose Goods aee 

Distekined. 

I, the undersigned A. B., declare as follows: 

1. I am a lodger in the house ot C. D., of No. 1, Star 
Chamber Alley, Westminster, where I^ccupy the two rooms on 
the first floor at the rent of 15s. a we<5i;, due every Tuesday. 

2. I have paid the said C. D. my rent to Tuesday, the 9th day 
of August instant, and the only rent which 1 owe him is 158. 
due last Tuesday, the 16th instant, which I now tender to 
the bailiff who has distreined for rent due by the said C. D. 

3. The said C. D. has no right of property or beneficial 
interest in any of the chattels in the said two rooms, or the 
iron lathe and the tools* used therewith in the outhouse, which 
chattels, lathe, and tools are described in the following 

Invbntoby. 

Iron bedstead, mattress, bed and bedding. 

Chestr^ drawers. 

Four cane-bottomed chairs, etc^ 

Iron lathe and tools, namely, etc. 

Dated the 18th day of August, 18 — , 

• A. B. 

• Landlord’s name. 

t Day of seizing. 

X This may be written on the back of the inventory. 
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XXV. Rbqtjieement by Tenant of Appeaisembnt. 

To A. B., esquire [landlord], and C. D., his bailiff. 

I require you to cause the goods and chattels [and growing 
crops] distreined by you for rent on the premises occupied by 
me, to be appraised in accordance with the Statute 2 William 
and Mary, cap. 5. 

Dated this day of [month and year\ 

E. F. [tenanf^, 

XXVI. The Like by Owner. 

To A. B., esquire [lnndlord\ and C. D., his bailiff. 

^ I require the following goods and chattels belonging to me 
and distreined by you for rent on the premises occupied by 
E. P. to be appraised in accordance with the Statute 2 William 
and Mary, cap. 6, namely .* 

Brown mare Severn. 

Saddle, bridle and bit. 

Dated the day of [month and year~\. 

* G. H. [owner']. 

XXVII. Request by Tenant for Removal of Distress 

FOR the Purpose of Sale. 

To A. B., esquire [landlord], and C. D., his bailiff. 

1 request you to remove the goods and chattels distreined 
by you on the premises occupied by me to the sale-rooms of Mr. 
X, auctioneer, of Newtown and to have them sold there. 

Dated the day df [month and year.] 

^ E. F. [tenant], 

XXVIII. The Like by Owner. 

To A. B., esquire [landlord], and C. D., his bailiff. 

I request you to remove the following goods and chattels 
belonging to me and distreined by you on the premises occupied 
by E. F. to the sale yards of Mr. J. S. at Kingsbridge, and 
have them sold there, namely : 

Brown mare Severn, etc. 

Dated this day of [month and year ] . 

G. H. [owner]. 

Jr 

XXIX. Request by Tenant for Extension of Time to 

Replevy. 

To A. B., esquire [landlord], and C. D., his bailiff. 

I request that the period of fivet lays allowed by the Statute 
2 William and Mary, cap. 5, to replevy the goods and chattels 
[and growing crops], which you have distreined for rent on 
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the premises occupied by me, be extended to *days from 

the date of your distress, and I enclose the fguaranty of J. S., 
of , for any additional cost that may be occasioned by 
such extension. 

Dated this day of \monih and year^ 

E. F. [tenanf], 

XXX. The Like by Ownee. 

[Follow the above form doton to goods and chattels,” and 
proceed] belonging to me, namely : 

Brown mare Severn^ etc. 

which you have distreiiied for rent on the premises occupied by 
E. F,, be extended [follow the above form to the end], 

G. H. [owner], 

XXXI. Request by Tenant poe Sale Bepoee the * 

Extended Time. 

To A. B., esquire [la?idlord]f and C. D., his bailiff. 

1 request you to sell on the day of [month and year]y 

or as soon as colivenient before the time to which the day for 
replevying lias been extendet^ the goods and chattels [and 
growing crops] which you have distreiiied for rent on the pre- 
mises occupied by me. 

Dated the day of [month and year], 

E. F. [tenant], 

XXXII. The Like by Ownee. 

To A, B., esquire [landlord], and C. D., his bailiff. 

I request you to sell on the day of [month and year], 

or as soon as convenient before the da^ to which the time for 
replevying has been extended, the foUowing goods and chattels, 
belonging to me, which you have distreined for rent on the 
premises occupied by E. F., namely : • 

Brown mare Severn, etc. 

Dated the day of [month and year] , 

G. H. [owner]. 


NOTICE TO QUIT. 

23. No notice to quit is necessary where the premises 
are let foi* a term certain expiring on a fixed day. But 
such a notice is necessaiy in the case of a tenancy from 
year to year, or other tenancies of the like nature, as 
from quarter il^uarter or from month to month. 

Where the tenant holds from year to year and there 
has been no special agreement with i^gard to notice, the 
tenancy can be ended by a notice given by either land- 

♦ Name number of days Hot exceeding fifteen days from the 
distress. 

t Or whatever the security is. 
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lord 01 * tenant half a year before the expiration of the 
current year of the tenancy. Where the tenancy begins 
on one of the usual quarter-days, the notice will be 
sufficient if given on or before the second quarter-day 
before the one at which the current year of the tenancy 
ends, which is half a yearns inteival, whether more or 
less than six calendar months. The notice may be given 
so as to terminate at the end of the first as well as any 
subsequent year, unless the tenancy is for a year certain 
and thenceforth or “so on ’’ from year to year ; in which 
case the notice must terminate at the end of a subse- 
quent year. 

24. But if the tenement holden is one to which the 
Agricultural Holdings Act, 1883, applies, as defined by 
sec. 64 of that Act (see ante, note under the head 
“Distress,’' Class vi, s. 9), where by law, under the 
terms of the contract of tenancy, half a year’s notice 
expiring with a year of tenancy is required, then a year’s 
notice so expiring shall be necessary* unless the land- 
lord and tenant by writing under their handsf agree 
that sec. 33 of the Act shm not apply, in which case 
half a year’s notice is to continue to be sufficient. 
{Agric. Hold. Act, 1883, s. 33.) 

25. Where a yearly tenant does not enter at the begin- 
ning of a customaiy quarter, and pays rent quarterly, 
or half-yearly, counting from the day on which ho 
entered, the notice (whether of half a year or a whole 
year) must end on the anniversary of the day on which 
the tenancy commen(?ed. But when, after coming in 
between two customai;y quarter-days, and paying rent 
to the end of the first quarter, the tenant pays his rent 
afterwards on the customary quarter-days, the notice 
should end on the anniversary of the first quarter-day 
after which he entered.J 

26. Where a yearly tenancy arises under an agree- 
ment which merely provides that the tenancy may end 
on a quarter’s notice, this means a quarter’s notice end- 
ing with the anniversary of the day on which the 

< 

♦ Where the contract of tenancy bore “ until six months" 
notice shall have been given, etc.,’^ it was held that six months 
was not the same as half a year, and that the contract of tenancy 
did not fall within the Act. “ Half a year ^ m^s the space from 
one quarter-day to the next but one, whether more or less than six 
months. {Barlow v. Veal, 16 Q. B. D., 601, C. A.) 

t There must be a writing under the hand of both ; but, if the 
landlord signs the contract of tenancy and the tenant the counter- 
part, that will be enough. 

1 The section says that it is not to apply where the tenant is 
bankrupt or petitions for a composition or arrangement. 
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tenancy commenced. But it is otherwise if the agree- 
ment is for a quarter’s notice at any time,” or that 
the tenant “ shall always quit ” on a quarter’s notice. 
Whether the agreement is in writing matters not. 
Where a servant is allowed the occupation of a house 
or part of a house, as a remuneration for his services in 
lieu of wages, or as part of his wages, he must quit the 
house when he quits his service, for no tenancy has 
arisen ; but if an independent arrangement is made by 
which a tenancy is created, a notice must be given 
according to the nature of the tenancy. 

In the case of a monthly or weekly letting, which is 
common with regard to apartments, it is doubtful 
whether the law requires any notice in the absence of 
a contract or usage ; but it will always be safe to giv^ 
a month’s or a week’s notice, as the case may be. 

27. Sometimes a landlord or tenant may not know 
at what time the tenancy began. In this case, if the 
tenancy is a pearly one, and not within the Agricultural 
Holdings Act, 1883 (see note Class vi, s. 9), the notice 
should be to quit “ at the ® day of \_month and ^ear], 
or at the end of the year of the tenancy which will end 
next after half a year from the service of this notice, 
whichever shall last happen. 

If the tenement is of the sort affected by the Act, the 
notice should be to quit on a day named, a year or more 
fi'om the date of the notice, or at the end of the year 
of the tenancy which shall end next after a year I’rom 
the service of this notice, whichever shall last happen.” 

If the tenant does not go out on the day named the 
landlord will, in the first case, ^ait a year, and, in the 
second case, wait two years from that day before bring- 
ing an action of ejectment. 

So, if the tenancy is a weekly one and the day on 
which it commenced is uncertain, the notice may be to 
quit “ on the day of or other the determination 
of your week of tenancy which shall end next after a 
week from the service of this notice, whichever shall 
last happen.” 

But if the landlord asks the tenant when his tenancy 
commenced, the latter will be bound by his answer, and 
the notice tdVuit may be given accordingly. 

28. It is notnecessary that a notice should be in writ- 
ing, unless the parties have agreed %hat wilting should 
be used ; but it would be imprudent in any case to 
neglect so simple a m(j(ie of fixing both the terms and 
the fact of the notice. Neither is it necessary that the 
notice should describe the premises with complete accu- 
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racy ; but it must describe them so as not to allow of 
any doubt on the tenant’s mind.’**' The notice must be 
peremptory, and not in the alternative, as by telling the 
tenant that he must quit or else pay an increased rent.f 

The notice must be addressed to the tenant himself. 
It may either be delivered to him personally, or to his 
wife or servant, at his house, whether or not the house 
is the tenement to which the notice applies. But, if 
the notice be delivered to a wife or servant, that person 
should be expressly told that it is a notice to quit, and 
that it must be delivered to the tenant. The courts will 
then assume that the notice has reached the tenant. 
But, to whomever it is delivered, it will be sufficient if 
rt can be shown to have reached the tenant’s hands. 

29. The person who selves the notice should have a 
duplicate, and should then, or soon afterwards, write on 
the back of the duplicate the time and mode of seivice. 
If the tenant does not quit according to th/^ notice, and 
the landlord afterwards distreins for rent accruing due 
after the expiration of the ncrtice, the latter will be con- 
sidered as having absolutely waived his notice. The 
landlord will also usually be considered as waiving his 
notice by giving a new one, or by accepting rent accruing 
due after the notice has expired ; though if he declare 
at the time of taking the rent that he does not mean to 
waive his notice, or if some deception is practised upon 
him, the acceptance of rent will not be a waiver. If the 
tenant has given notice, he is usually held to have 

* Where the tenant holds only one tenement of his landlord or 
holds several by tenancies d&mmenciiig at the same time of year, 
and is to be turned out of dll that he nolds, nothing can be better 
than to give him notice to “ quit every tenement which you hold of 
me.*^ “Tenement*' includes land, as well as buildings, being a 
general name for every thing h olden. 

t The notice, however, will not be bad if it merely points out that 
a payment of double the yearly value will be the penalty if the 
tenant holds over after demand made and notice in writing given 
for delivering possession (notice to quit), ;for such is the law by 
Statute 4 Geo. 2, c. 28, s. 1 (see Form xl). This penalty is popu- 
larly called double rent, but the words of the Statute are “ at the 
ruLte o/double the yearly value of the lands," which is payable for 
so long as the tenant holds over, though he goes out before a rent 
day comes round. This double value will usually hj measured by 
the rent, but, if the rent is very low the double ^lue may largely 
exceed it. 'J’he Statute applies to tenants for life, lives or years ; 
which includes tenants iVom year to year, but not those who hold 
from week to week or from three months to three months. What 
is properly called the penalty of “ double rent " is that which is 
imposed by Statute 11 Geo. 2, c. 19,* s. 18, upon all tenants, for 
whatever term they hold, who, after themselves giving notice to 
quit, do not deliver up possession. 
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waived it by bolding over. A notice given by one of 
several partners on behalf of himself and the others, or 
by an agent of the partners on behalf of them all, will 
be good ; but, if not given by an agent, it had better be 
signed by each partner. 

30. A person who is merely agent for the landlord, to 
collect his rent, has not thereby any authority to give a 
notice to quit; but, if he is employed in the general 
management of the property, a notice to quit given by 
him will be good. Whenever a notice to quit is given 
by an agent on behalf of the landlord, the agent must 
have the authority at the time of giving notice. A sub- 
sequent ratification by the landlord will not make the 
notice good. * 


FORMS OF NOTICES TO QUIT 


XXXIII. Notice to Quit feom Landloed to Yeaely 

Tenant. 


To C. D. 

1 give you notice to deliver up possession of the messuage 
and premises which you hold of me,* situate No. , in 
street, in the City of London, on tlie day of [month and 

year\ Dated the t^ay of [month and year\. 

A. B. 


XXXIV. JAnothee Foem. 

To C. D. 

I give you notice to deliver up possession of every tenement 
which you hold of me on the • day of [month and year]. 
Dated the day of [month and year], 

A. B. 

XXXV. Notice to Quit by Aoent op Landloed to 

Yeaely Tenant. 


To C. D. 

As agent for, and on behalf of, your landlord, A. B., I give 
you notice to deliver up possession to him or his assigns of the 
messuage and premises which you hold of him, situate No. 

* Or “ knc^^s Monk’s Grange, in the county of Oxford,” as the 
case may be. 

t The date will, of course, be the daj^' on which the notice is 
signed. 

J This may be used where it is difficult to describe the premises, 
or the landlord wishes the tenant to quit several tenements *, but m 
the latter case the day named should not be too early for any one 
of the tenements. 
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in street, in the county of Middlesex, on the day of 
\month and year\. Dated the day of [month and year]. 

E. r. 

XXXVI. Notice to Quit by Landloed to Yeaelt Tenant 

OF A FaEM, WHEEE the COMMENCEMENT OF THE TENANCY 

IS Unceetain. 

To C. D. 

I give you notice to quit and deliver up possession of the 
farm and premises which you hold of me, called Monk’s Grange, 
in the county of Oxford, on the day of [month and year], 
or other the expiration of the year of your tenancy which shall 
expire next after the end of one year* from the time of your 
being served with this notice. Dated the day of [month 
and year]. 

A. B. 

XXXVII. Notice to Quit by Tenant of 4 Faem to 

Landloeb. 

To A. B. * 

I give you notice that I shall deliver up possession of the 
farm and premises which I hold of you, called Monk’s Grange, 
in the county of Oxford, on the fday of [month and year]. 
[Dated] the day of [month and year], 

C. D. 

JXXXVIII. Notice by Tenant to Landioed to Quit 

AIaetments. 

To A. B. ® 

«» 

I give you notice that I intend to deliver up possession of 
the apartment8§ which I hold of you at No. , in 
street, in the town of , on the day of [month and 
year]. Dated the day of [month and year]. 

C. D. 

* The premises, being a farm, will come under the Agricultural 
Holdings Act, 1883 (see note ante^ under head “Distress,” Class vi, 
B. 9), and the notice must be a year’s notice if the c«ntract of 
tenancy is silent as to notice or provides for “half a year.” If 
it provides for different periods, as “six months” or “three 
months” or a “ quarter the two latter being vejf unusual — or 
excludes s. 33 of the Act, alter the form according^. 

t A year's notice usually, but see last preceding note. 

J From the previous^'forms it will be easy to frame notices 
applicable to apartments where the commencement of the tenancy 
is uncertain, and where the notice is given by or to the landlord or 
his agent. v 

§ furnished house.” 
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XXXIX. Notice to Quit by Occupiee who does not 

Admit Tenancy. 


To A. B. 


I give you notice that on the day of \riionili and year} 

I shall quit and deliver up possession of the tenement called 
Monk's Grange, in the county of Oxford, which you claim (but 
I do not admit) that I hold as tenant to you. 

Dated the day of [month and year\ 


C. D. 


XL. Notice to Quit by Landloed, with Notice that 
Double Value will be Demanded foe Holding Ovee. 

[Follow Form xxxiii down to the word dated” and proceed 
thus : — J 

And I also give you notice that, if you do not comply with 
this notice, I shall claim from you double the yearly value of the 
premises for^so long as you shall keep possession of them after 
the expiration of this notice, according to the Statute in that 
case provided. Dated this ^ day of [month and ye ar'\, 

A. B. 


XLI. ♦Notice Claiming Double Bent foe Holding Ovee 
IN Spite of a Foemer Notice. 


To C. D. 

I give you notice that if you do not deliver up possession of 
the house and premises situate No. , in street, in the 
City of London, on thef da^ of [month and year\ ac- 
cording to my notice to quit, dated the day of [month 

and year], I shall claim from you double the yearly value of 
the premises for so long as you slmll keep possession of them 
after the expiration of the said notice, according to the Statute 
in that case provided. Dated the day of [month and year}, 

XLII. JLandloed’s Indemnity to Tenant Against 
Aeeeaes of Rent, Rates and Taxes. 

To C. D. 

In consideration of your becoming tenant of my premises, 
No. , in street, I agree to indemnify you against 

the paymeni^f any reiit,§ taxes or rates chargeable upon the 
said premisesT^ upon any person in respect of the occupation 

♦ This form is to be used where thedandlord, after sending a 
notice to quit, has reason to expect that his tenant will hold over. 

f Same day as in previous notice to quit. 

f 6d. Stamp. m 

If the landlord himsmf holds under a lease, “rent" should 
always be inserted. 
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thereof, down to the commencement of your tenancy. Dated 
the day of [month and year \ . 

A. B. 

3. Where a Tenant is Bankrupt, or his Goods 

ARE Seized in Execution. 

31. Where a tenant becomes bankrupt, the landlord, 
either before or after the bankruptcy, may distrein and 
sell. But, as regards rent accrued due before the order 
of adjudication, such distress if levied after the adjudi- 
cation caa only avail for half a year’s rent. If any 
more was then due, the landlord can prove for the over- 
plus as a debt, and take his dividend on it along with the 
otaer creditors. {Banhr. Act, 1883, s. 42 and BanJcr, Act, 
1890, 8, 28.)* Distress is the only way in which the 
landlord can enforce his right. He can distrein at any 
time before the removal of the goods, and whether the 
messenger of the court is in possession or not. 

Where the goods of the tenant being on the premises 
let are taken in execution by the Sheriff under a judg- 
ment of one of the superior courts, the landlord should 
give notice to the Sheriff, or to his officer concerned in 
the levy. When this is done, the Sheriff is forbidden 
(8 Anne, c. 14, s. 1) to remove the goods until the pai*ty 
on whose behalf the execution is issued has paid the 
landlord the rent due, not exceeding one year’s rent. 
The notice is available though given after removal, or 
even after sale, as long as the proceeds have not been 
actually paid over to the execution creditor. 

If the execution creditor pays the money, the Sheriff 
repays him out of the proceeds of the sale. If the exe- 
cution creditor does not pay, the Sheriff is not bound to 
do so, and, in that case, the landlord may distrein as 
long as the goods are on the premises. If the goods are 
removed after the notice and before the rent is paid, an 
action lies against the Sheriff. 

XLIII. Notice of Rent being Dub to be Given to 
Sheriff in Possession of Goods of Tenant under 
AN Execution. 

To A. B„ Esquire, Sheriff of the county of. , and to 
Mr. , his officer, and all others whom it may concern. 

Take notice that the Sum of £ , for [one year*e] rent 

of the premises situate at No. , in street, is now due 

* The words used, “ order of adjudicau.on,” are made to include 
an order for the administration of the estate of a debtor whose 
debts do not exceed £60, or of a deceased person who dies intestate. 
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to me from my tenant C. D., of whose goods you are in posses- 
sion upon the said premises, by virtue of a writ of execution^ 
and that now I claim the said sum of £ , as due to me for 

and on account of the said rent. 

As Witness my hand, this day of [month and year~\. 

E. F., landlord of the said premises. 

Where the goods of the tenant being on the premises 
let are taken in execution under the warrant of a County 
Court, the landlord may claim the rent within five clear 
days after the taking or at any time before the removal 
of the goods, by delivering to the bailiff or officer mak- 
ing the levy a writing signed by himself or his agent, 
stating the amount of rent claimed to be in arrear, and 
the time for and in respect of which such rent is d)?e. 
The bailiff is then to distrein for such rent and costs of 
distress, and is not to sell within five days after the 
taking of the distress any goods which are not per- 
ishable, unless at the request in writing of the owner. 
The bailiff *is then to sell and pay to the landlord not 
exceeding four weeks' re^t where the tenement is let by 
the week, nor more than the rent for two terms of pay- 
ment where the tenement is let for a term less than a 
year, nor, in any case, more than a year’s rent. {County 
Courts Act, 1888, s. 160.) The execution is not to be 
satisfied till the landlord is paid. The following is a 
notice pursuant to the Act : — 

XLIV. Notick op Rent being Due to be Given to 
Bailiff of County Coukt «n Possession of Goons 
OF Tenant. 

‘i 

To the High Bailiff of the County Court of , at . 
and to his bailiffs making the levy hereinafter mentioned. f 

Whereas I have been informed that you have taken the goo^s 
of C. D>., in the house occupied by him at , under and by 
virtue of a warrant of execution issued by the said Coun^^y 
Court of , at , now I hereby give you notice tPa-t 
the said C. D. holds the said house, with the appurtenances,/^* 
tenant to me,* from*year to year, from the day of ^ 
and yea^"], at the yearly rent of £ , payable quar^rly, 

and that there is now due to me and unpaid of such ren^^tho 
sum of £ , for [two'] quarters, namely, for those 

respectivelj^^^ the day of [month and year], and th 
day of [month -^nd year], and [ now claim the said sum o: 

A. B., landlor(^ of the said pren^ses- 

32. When the owners of the land are joint-i 

* Or as the case may bd 

f I have hitherto used the word ^‘tenant'* in its popular sense, 
as meaning a man who pays rent for his land. But i m,hst here 
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and they let it jointly— the only way in which they can 
let it — one may give notice to quit on behalf of himself 
and the others. 

XLV. Notice to Quit by Landloed who is Joint- 

Tenant. 


To E. F. 

On behalf of myself and C. D. I give you notice to quit and 
deliver up possession of the tenement which you hold of us, 
called the Abbey Farm, &c. [^follow landlord's form of notice 
to quit to yearly tenant^ 

A. B. 

G3. Where tenants in common* have joined in letting 
land, as they often do, one may give notice to quit for 
both, just as if they were joint-tenants. But when they 
have not joined in letting, as when they have both, or 
one of them has, become entitled after the lease was 
granted or the yearly tenancy commenced, they can 
either all join in a notice to quCt or any one of them can 
give notice to quit his own undivided share. 


XLVL Notice to Quit by Landloeds who aee Tenants 
IN Common and have Joined in Lettino. 

{^Follow the last preceding form^ or loth may give the notice 
and both signi] 

use the word in its strict leg^ sense, which includes the landlord. 
Those who have the largest estates or interests in land, like some 
who have the smallest, are c'iHed “tenants” or holders, because 
■they hold of some lord, who is, in most cases, the sovereign. Thus 
ersons who have estates of inheritance in the land are called 
/:enant8-in-fee,” “ tenants-in-tail,” etc., as the case may be. 

» speaking, two or more persons arc said to be joint 
land where they hold it in undivided shares by the same 
commencing at the same time. They may have estates of 
heiV^^dtance or for life or lives in this way.^ “ To A and B, their 
joint assigns for ever” are words which will give them a 

of ori“jl estate in fee- simple. The chief peculiarity is that the share 
trust!^*® who dies goes to the survivor or survivors; for which reason 
* 4ti, oes are always made joint-tenants, 
shares, ^ Tenants in common ” are those who hold lands jn, undivided 
to twoj by a joint title but by several titles. If i ou give lands 
other 1 » “to Hold the one moiety to the one and hi^ heirs and the 
commoi], moiety to the oth^r and his heirs,” they are tenants in 
to the p ^HU there is no survivorship, but the share of each will go 
to his h® l^OTson to whom he devises it or, if the owner dies intestate, 
the surv^h?'^* person so taking will be tenant in common with 
’ ’ tenant in common. Thus tenants in common, unl^e 
title's^) acquire their interests not only without unity 

it at dirferent times. 
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XL VII. The Like where They have not Joined in 

Lettino. 


To E. F. 

We give you notice to quit and deliver up possession of the 
tenement which you hold of us called, etc., on the day of 

{month and year\ etc. follow notice hy landlord to yearly 
tenant'], 

A. B. 

C. D. 

XLVIII. Notice to Quit by one Landlord, being Tenant 
in Common, owning a Third Share, 

To C. I). ^ 

I give you notice of my intention to determine the tenancy 
under which you now hold of me one undivided third part or 
share of and in the farm called Karl’s Croft, and I require you 
to quit the sg^me on the day of {month and year], or at 

the expiration of the year of your tenancy which shall expire 
next after the end of [one ye%r] from the service of this notice. 
Dated the day of {month and year], 

A. B. 

34. The statute 1 and 2 Viet., c. 74 enacts that, where 
a tenement has been held at will, or for a time not 
exceeding seven years, without any rent or at a rent not 
exceeding £20 a year, and the tenancy has been deter- 
mined by a legal notice to quit or otherwise, and the 
tenant or person in occupation neglects or refuses to 
deliver up possession, the lai^ord or his agent may 
cause the person so neglecting i>r refusing to be served 
with a notice of intention to apply to the justices, on a 
day and at a place named, for a warrant to give pos- 
session. 

The warrant when obtained only puts the landlord 
in possession and is by no means conclusive as to his 
title. So far from, it, if the tenant or occupier brings 
an action of trespass (as he may do on giving security), 
and proves that the landlord had no right to enter, the 
entry under the warrant will be regarded as a trespass 
and the pimntiff will recover damages. And, if tnere 
has been (mlv an irregularity in the proceedings for 
obtaining possession, the landlord may be sued in 
another form of action for special damage, although he 
had a good right to possession. 

I do not recommer^ anyone to proceed under this 
statute without the advice not only of a lawyer but of 
a local lawyer. The forms of the complaint and of the 
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warrant will be found in the Schedule to the Act, The 
following is the form of the 

XLIX. Notice of Ownee’s Intention to Apply to 
Justices to Kecovee Possession. 


I, A. B., owner [or agent to E. F., the owner], do hereby 
give you notice that unless peaceable possession of the tenement 
called Butcher’s Paddock, situate in the parish of Minsham, 
and abutting towards the South-East on Church Lane, which 
was held of me [or of the said E, F.] under a tenancy from 
year to year *[or as the case may ftc], which was determined 
by notice to quit from met [or from the said E. F.] on the 
day of [month and year\ and which tenement is now 
hbld over and detained from me [or from the said E. F.], be 
given to me on or before the expiration of seven clear days 
from the service of this notice, I shall [or the said E. F. will], 
on the day of [month"], 18 — , at o’clock of the same 

day,t at the Town Hall,§ Minsham, apply to Jler Majesty’s 
Justices of the Peace acting for the [district] of [state 
the district, division or place ivf which the tenement or any 
part thereof is situate], in Petty Sessions assembled, to issue 
their warrant directing the constables of the said district to 
enter and take possession of the said tenement, and to eject any 
person therefrom. 

Dated this of [month and year], 

A. B. 


To Mr. 


♦ If the tenancy was at wdl, say so. If it was under a lease for 
not more than seven years or under a contract of tenancy made by 
the owner who gives the notice, say “ under a lease [or contract of 
tenancy] made by me and dated, etc., which expired on the 
day of etc.” If the tenancy was created by some person whose 
rights are vested in the present owner by inheritance, devise or 
assignment, express this. 

t If the notice to quit was given by a preceding owner or his 
agent, alter the form accordingly. 

t It will be well to add here “ or so soon thereafter as I can be 
heard.” 

6 Be careful to state the place where the^'Petty Sessions will be 
held on that day. 

II llie notice should be addressed to the person whose tenancy 
has ended, if he is in occupation of the premises, and if not, to the 
occupier who “neglects or refuses” to give up poss^'don. As to 
service, sec. 2 of the Act says that the notice “ may be served either 
personally or by leaving the same with some pen on being in, and 
apparently residing at, the place of abode of the person so holding 
over.’’ “Apparently residing ” means more than being in charge ; 
it means apparently living at the place. The person serving the 
notice must read it over and explain it« purport and intent to the 
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the notice may be served by posting it up on a conspicuous part of 
the premises. 

Tnere may be no house on the premises, or if there is, it may not 
be occupied or, if it is, the occupier may not be the person whose 
tenancy is ended. The latter may have left long ago, and the 
occupier may be one to whom he has let, or may be a stranger. At 
all events, you must find the abode of the man who “neglects 
or refuses’* or shew that it cannot be found or cannot be entered. 
Only in the latter cases can the notice be served by posting it on 
the premises. If the server finds a person with whom he can leave 
the notice, it is not always easy to make him wait while it is read 
over and explained. 


L 



CLASS YII.— ARBITRATION. 

The Nature of Arhitration and How and hy Whom it may 

he entered into. 

1. Arbitration, as treated of here, is where the 
parties consent to leave the disputes between them to 
be decided by a judge or judges of their own choosing.* 

2. Before dealing with this, I ought to state that 
sometimes the Courts make themselves the instruments 
for giving effect to such consent and sometimes order a 
reference to arbitration independently of consent. 

By the Arbitration Act, 1G89, s. 13, the High Court, 
or one of its judges, has power, in cases where a trial 
by jury is not a matter of right, to order any question 
arising in a civil cause or matter to be referred for 
inquiry or report to an official referee, who is an officer 
of the Court, or to a special referee named by the 
parties. The report of the person so appointed may be 
wholly or partially adopted by the Court and, as far as 
adopted, can be enfor4ied as a judgment or order. 

And, in any civil cause or matter, the judge may order 
the whole of it or any ^question of fact arising in it ** to 
be tried before a special referee or arbitrator respectively 
agreed on by the parties, or before an official referee or 
officer of the Court,” 

“ if all the parties interested who are not under 
disability consent ; or 

“ if the cause or matter requires any prolonged 
examination of documents or" a scientific or local 
investigation,” and is, therefore, inconvenient for 
trial in the ordinary way ; or 

“ if the question in dispute consists wholly or in 
part of matters of account ” (Arh. Ac/,’'5‘. 14). 

The official or special referee to whq^n the case is re- 

* Much that is her^ said will apply to all arbitrations ; but I do 
not propose specially to treat of references, whether voluntary or 
compulsory, under Acts relating to railways, canals, tramways, 
telegraphs, waterworks, Crown lanCs, town improvements, etc., 
and whether under the special Act or a general Act, such as the 
Lauds Clauses.” 
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ferred under s. 13 and tlie special referee or arbitrator 
to whom the case is referred under s. 14 are to have 
the powers of the Court in the conduct of the reference, 
and their awards or reports, unless set aside by the 
Court, are to be equivalent to a verdict. See Arb. Act, 
s. 15, and 0. 36, r. 49. 

3. By statute 12 and 13 Yict. c. 45, s. 12, all orders, 
rates and other matters in I'ospect of which notice of 
appeal to the general or quarter sessions of the peace 
shall be given and for which the remedy is by such 
appeal (not being a summary prosecution or order of bas- 
tardy or any proceeding relating to the excise, customs, 
stamps, taxes or post-office) may be referred to arbitra- 
tion by the parties or their attorneys by obtainii^ an^ 
order of a judge of the Queen’s Bench Division. They 
may agree to the arbitration or umpirage of any person 
or persons. By s. 13 the court of general or quarter 
sessions may, pn the like consent, make a like order for 
a reference “ to such person or persons and in such 
manner and on such terms m the said court shall think 
reasonable and proper.” In either case the award is to 
be final and to stand in place of the judgment on the 
appeal. 

4. By the County Courts Act, 1888, s. 104, the County 
Court Judge may, ivith the consent of the parties, refer 
an action (with or without any other matters within the 
jurisdiction of the Court, if in dispute between the 
parties) to arbitration. He may# refer the matter to 
such person or persons and on such terms as he may 
think fit, and the parties cannot invoke the submission. 
The award is to be entered as fhe judgment in the 
action. But at the first court held within a week after 
the entry of the award, the judge may, on application, 
set aside the award or, by consent, revoke the reference 
and order another. 

But our business being chiefly with voluntary arbi- 
trations, it will be ttnnecessary to speak further of 
references by the order of a Court or Judge. 

5. The p*arties to a dispute, whether an action has 
been begun or not, can always refer the dispute to 
arbitration. an action is begun, they may get a 
judge’s order to rpfer it and the other matters ; but this 
will be unnecessary because, by s. 1 o4 the Arbitration 

* If the order of reference includes other matters besides the 
action, it derives its validity fiom the consent of the parties and 
not from the Act, and the arbitrator is not a special or official 
referee, and the Court cannot review his decision. Darlington etc. 
Co. V. Harding, 1891, 1 Q. B. D. 246. 
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Act, a voluntary submission, unless the contrary is ex- 
pressed, is equivalent to an order of Court. 

An arbitration clause is often inserted in agreements, 
especially in agreements for partnership, agency, works 
or services. This clause may be worded in two ways ; 
one merely saying that all disputes under the agree- 
ment are to be submitted to arbitration, and the other 
that the party who breaks the agreement shall pay com- 
pensation to be assessed by arbitration. In either case 
it makes no difference whether an arbitrator is named 
or not. 

6. In the latter case no liability arises until the 
arbitration has taken place ; in the former, the Courts 
will usually stay any proceedings until an arbitration 
has been had, provided the party sued is willing to 
refer and the demand is not trifling or the arbitration 
insisted on in order to put the plaintiff to delay and ex- 
pense. This power, formerly conferred qn the Court by 
the Common Law Procedure Act, 1854, is now given to 
the High Court by sec. 4 ov the Arbitration Act.* 

7. All disputes which relate to civil rights and obliga- 
tions, whether they are the subject of legal proceedings 
or not, may be submitted to arbitration. 

The matters in dispute between any number of per- 
sons may be refeiTed at the same time. 

Each executor may refer to arbitration disputes con- 
cerning the personal estate of the testator, and trustees 
acting jointly may »efer matters concerning the trust 
estate unless the instrument creating the trust expresses 
a contrary intention.^- (See xi, 31.) 

But an infant chnnot unless as an agent submit 
matters to arbitration, except by the leave of the Court 
of Chancery in a suit to which he is a party ; nor can a 
maiTied woman, except with regard to her separate 
property settled to her sole and separate use, that is, of 
which she has the absolute disposal, or as an agent. 

One person may bind another ‘by referring a dispute 

♦ Sec. 4 enacts that, where an action is brought in any Court 
against a party to the submission or any one claiming through or 
under him in respect of the matter agreed to be referred, the person 
sued “ may at any time after appearance and be^i’e delivering any 
pleading or taking any other steps in the^roceedings, apply to 
that court to stay the proceedings, and that court or a judge 
thereof, if satisfied that there is no sufficient reason why the 
matter should not be referred in accordance with the submission 
and that the applicant was, at the time when the proceedings were 
commenced, ana still remains, reah'y and willing to do all things 
necessary to the proper conduct of the arbitration, may make an 
order staying the proceedings. 
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for the latter in the latter’s name, or for the latter and 
himself together, if authorised to do so. If he is not 
authorised, he will be bound, but the other will be loose. 

One partner has no implied authority to bind his co- 
partner by a reference, and if he does so in his name 
and that of his partner, the one who makes the sub- 
mission will alone be bound ; but of course he may have 
express authority. Counsel have no authority to bind 
their clients by a reference, but such an authority would 
probably be presumed if the client were in court and did 
not openly opject. 

8. It is a common thing for a dispute to be I'eferred 
to two arbitrators, one to be named oy each party ; the 
decision, in case they differ, being in the hands of an# 
umpire to be selected by the arbitrators before entering 
on the reference. In these cases it often happens that 
each arbitrator acts as an agent or advocate for the 
party who a]jpointed him ; but this conduct is not 
judicial or legal, and will be ground for setting aside 
the award. Each arbitrator should watch as keenly 
over the interests of the party who did not appoint him 
as over those of the other, from whom his authority is 
derived. 

9. Awards made in the lifetime of the parties are 
binding after their death, on their heirs, executors and 
administrators, in like manner as any other contract 
made by such parties would be. But the death of any 
of the parties to the reference before the award is made 
operates as a revocation of the arbitrator’s authority, 
unless the instrument of referemce contains a special 
provision binding the personal representatives to the 
performance of the award after the death of the party. 
{See Form xiii, clause 5.) 


The Submission and the Power of the Courts in respect 

. of it 

10. The*Arbitration Act, 1889, now contains most of 
the statutory portion of the law with regard to arbitra- 
tion. ^ 

For the pui'poses of the Act, a submission, which is 
the same thing ife an agreement of reference, is defined 
by 8. 27 as being “ a written agreemeift to submit present 
or future differences to arbitration, whether an arbi- 
trator is named therein jDr not,” and, by s. 1, is to have 
“ the same effect in all respects as if it had been made 
an order of Court.” 
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The writing may be under hand only or may be a 
deed, i. e. under hand and seal, and may be that kind 
of deed called a bond (see Class ii) conditional for per- 
forming the award. Bonds, however, present difficul- 
ties in certain cases and are seldom used. 

11. In preparing a submission, the first duty is to de- 
scribe accurately the matters in dispute which are to be 
submitted. “ All matters in difference between the 
parties includes all that it is possible to include, 
whether already the subject of litigation or not. 

These words will include all claims made by either 
party against the other or by any one against any other 
or others and whether made before or during the refer- 
<8nce, provided they existed at the time of the reference. 
And this was held in a case where the submission re- 
cited one claim for a particular amount and did not 
mention another. The latter had arisen before the 
reference, but was claimed for the first tipie during the 
progress of the reference, and the arbitrator awarded in 
respect of it, and the courts held that he was right in 
doing so. 

If an action or proceeding is pending, “ all matters in 
difference between the parties to the action,’’ or ‘‘ pro- 
ceeding,” will include not only the litigated questions 
but all other questions between those parties. But a 
reference of “ all matters in difference in the cause,” or 

action,” or proceeding,” will be a reference of the 
cause, action or procqipding only. 

12. By sec. 2 of the Arbitration Act, a submission, 
unless a contrary intention is expressed therein, is to be 
deemed to include th^ following provisions (given in the 
first Schedule to the Act), so far as they were applicable 
to the reference under the submission. In what follows, 
these provisions are referred to as “the scheduled 
clauses.” 

Scheduled Clauses (Aebitbation Act, 1889). 

i 

a. If no other mode of reference is provided, the reference 
shall be to a single arbitrator. 

b. If the reference is to two arbitrators, the^wo arbitrators 
may appoint an umpire at any time within<rthe period during 
which they have pow^r to make an award. 

0 . The arbitrators shall make their award in writing within 
three months* after entering on the reference, or after having 

u. 

* “ Month “ means “calendar month.” Interpretation Act, 
1889, s. 3. 
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been called on to act by notice in writing from any party to 
the submission, or on or before any later day to which the 
arbitrators, by any writing signed by them, may from time to 
time enlarge the time for making the award. 

d. If the arbitrators have allowed their time or extended 
time to expire without making an award, or have delivered to 
any party to the submission or to the umpire a notice in 
writing, stating that they cannot agree, the umpire may forth- 
with enter on the reference in lieu of the arbitrators. 

c. The umpire shall make his award within one month after 
the original or extended time appointed for making the award 
of the arbitrators has expired, or on or before any later day to 
which the umpire, by any writing signed by liim, may from 
time to time enlarge the time for making his award. 

f» The parties to the reference and all persons claiming 
through them respectively shall, subject to any legal objection, 
submit to be examined by the arbitrators or umpire, on oath 
or affirmation, in relation to the matters in dispute, and shall, 
subject as aforesaid, produce before the arbitrators or umpire 
all books, dedds, papers, accounts, writings and documents 
within their possession or power respectively which may bo 
required or called for, and dJ all other things which, during 
the proceedings on the reference, the arbitrators or umpire may 
require. 

g. The witnesses on the reference shall, if the arbitrators or 
umpire think fit, be examined on oath or affirmation. 

h. The award to be made by the arbitrators or umpire shall 
be final and binding on the parties and the persons claiming 
under them respectively. 

i. The costs of the reference and^award shall be in the dis- 
cretion of the arbitrators or umpire, who may direct to and by 
whom and in what manner those ^josts or any part thereof 
shall be paid, and may tax and settlesthe amount of costs to be 
so paid, or any part thereof, and may award costs to be paid as 
between solicitor and client. 


All the clauses given above, except the first, apply to 
the reference to two or more arbitrators. But the 
clauses are to apply so far as they are applicable to 
the reference,” and, in statutes, the plural includes the 
singular ; so they will all apply, with the necessary 
changes, tg the case of a single arbitrator. 

13. Bef<^ suggesting the alterations in and additions 
to these clause® which it may be wise in some circum- 
stances to introduce, I will go om with the powers 
given by the Act to the court. 

Section 4, giving power to stay litigation where there 
has been a sub mission, *ha8 already b^een quoted. Sec- 
tion 5 says : — 
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In any of tbe following cases — 

(a) Where a submission provides that the reference shall be 
to a single arbitrator, and all parties do not, after differences 
have arisen, concur in the appointment of an arbitrator ; 

(&) If an appointed arbitrator refuses to act, or is incapable 
of acting, or dies, and the submission does not show that it was 
intended that the vacancy should not be supplied and the 
parties do not supply the vacancy ; 

(c) Where the parties or two arbitrators are at liberty to 
appoint an umpire or third arbitrator, and do not appoint him ; 

(d) Where an appointed umpire or third arbitrator refuses to 
act, or is incapable of acting or dies, and the submission does 
not show that it was intended that the vacancy should not be 
supplied, and the parties or arbitrators do not supply the 
/racancy ; 

Any party may serve the other parties or the arbitrators, as 
the case may be, with a written notice to appoint an arbitrator, 
umpire or third arbitrator. 

If the appointment is not made withiil seven clear 
days after service of the notice, the party who gave it 
may apply to the court or a judge, who may make the 
appointment, and the person appointed will then have 
the same powers as if all the parties had consented to 
the appointment.* 

14. By section 6, where the submission provides for 
a reference to two, one to be appointed by each party, 
then, unless the submission expresses a contrary inten- 
tion, — 

If either of the appointed arbitrators refuses to act, or is in- 
capable of acting, or diesg the party who appointed him may 
appoint a new arbitrator In his place ; 

If, on such a reference, one party fails to appoint an arbi- 
trator, either originally or by way of substitution as aforesaid, 
for seven clear days after the other party, having appointed his 
arbitrator, has served the party making default with notice to 
make the appointment, the party who has appointed an arbi- 
trator may appoint that arbitrator to act as sole arbitrator in 
the reference, and his award shall be binding on both parties 
as if he had been appointed by consent ; , 

Provided that the court or a judge may set aside any 
appointment made in pursuance of this section. 

15. By section 7, unless a contrary mention is ex- 
pressed, the arbitrator or umpire may fidminister oaths 
or take affirmatioifi ; may state an award as to the whole 

♦ But if the submission is to three, one to be appointed by each 
party and the third by the two, and tne of the parties refuses to 
appoint an arbitrator, the court cannot compel him to do so, either 
under the Act or otherwise. Be Smith Sc Service^ 26 Q. B. D. 546. 
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or part thereof in the form of a special case for the 
opinion of the court,* and may correct any “ clerical 
mistake in the award arising from an accidental slip or 
omission.” 

16. If a party to the reference wishes to compel the 
attendance of any person as a witness, the court or a 
judge may make an order for a subpcena i*equirin^ the 
witness to attend and give evidence, or for one requiring 
him also to produce documents, etc,, and may order a 
witness in prison to be brought up on habeas corpus. 
See the Act, sec. 8, 18. 

17. The court or a judge may from time to time 
enlarge the time for making the award, whether the 
time has expired or not, and may remit the matteis 
referred or any of them to the reconsideration of the 
arbitrators or umpire, who must then make an award 
within three months unless otherwise ordered. Where 
an arbitratcii)L’ or umpire has misconducted himself, the 
court may remove him and set aside his award, and in 
any case may set aside an award improperly obtained. 
(See the Act, ss. 9 — 11.) And, by s. 12, “ an award on a 
submission may, by leave of the court or a judge, be 
enforced in the same manner as a judgment or order to 
the same effect.” 

18. As regards costs, if nothing is said about them, 
the costs of each party in respect of the submission, 
reference and award will be borne by himself. 

Where no litigation is on f(^)t, or the parties have 
agreed to withdraw from litigation, the submission may 
provide that • 

The coats of the reference and award shall abide the result of 

the award, 

the effect of which will be that if the award is in favour 
of one, for however little, the other will have to bear aU 
the costs. 

Sometimes the fallowing clause is used : — 

The costs of the reference and award shall be in the discre- 
tion of tHfe arbitrators or umpire. 

The clause given in the Schedule of the Act (ante), 
which wilffij)ply unless a contrary intention is expressed, 
contains these^words and goes further, giving power to 
tax costs and also to award costs t% be paid as between 
solicitor and client. 

Sometimes, and in partnership matters frequently, it 

♦ This, by s. 19, the court may direct to be done as to any quea-^ 
tion of law arising during the reference. 
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is resolved at the outset that each shall bear his own 
costs, and the following clause is used : — 

Each of the said parties shall bear and pay his own cost of 
attending the reference, and the costs of the award shall be 
borne and paid by the said parties in equal proportions. 

Where a cause is referred, the usual terms are that 

The costs of the cause shall abide the event of the award as 
to the cause, and the costs of the reference and award shall be 
in the discretion of the arbitrators. 

Where other matters in difference besides the cause 
are referred, there may be added, after the words 
reference and awards the words “as to the said cause 
^nd matters in difference.” 

A judge who tries a cause, or before whom it is tried, 
has sometimes occasion to exercise a power of certify- 
ing to a fact or opinion which has an effect upon costs ; 
such as that the action was brought to try, a right other 
than the mere right to damages, or that the case was a 
proper one to be tried in the High Court. And it is usual, 
where a cause is referred, to give the arbitrators the 
like power for which the following clause will suffice : — 

The arbitrators shall have the same power as to certifying 
and otherwise as a judge of the High Court has. 

19. It is often necessary to give the arbitrators power 

not merely to adjudicate on the rights of the parties 
(as to say that A. is to pay B. so much, or that B. is 
entitled to the way across A.'s land), but to order any- 
thing to be done by either party. For instance, that A. 
shall discharge a bond of himself and B. and that B. 
shall thereupon repay him such a proportion ; that the 
parties shall execute mutual releases ; that, in substitu- 
tion for the way in question, B. shall in future enjoy a 
way, set out in a map, over A.’s land with a right to 
repair it, or, in case of a nuisance by drainage or manu- 
facture, the precise mode to be adopted in future so as 
to avoid the mischief. For this purpose the following 
words will usually suffice : — * 

The arbitrators or umpire shall he at liberty to order any- 
thing to be done or submitted to and any ins^ument to be 
signed or executed by both or either of the s^id parties, or by 
the pergonal representatives of a deceased party respecting the 
matters referred. 

20. The general rule is that th^ death of a party before 
award made is a revocation of the authority of the 
arbitrator. But if there are several persons on one 
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side, eacli having a separate interest, the death of one 
does not revoke the submission as regards the rest. 
And there are other exceptions, hut they rarely arise. 

The Arbitration Act, section 9, says that a submis- 
sion is to be irrevocable except by leave of the court or 
a judge, and the Schedule (already set out) of clauses 
which, unless negatived, are to be included in the sub- 
mission requires those who claim through the parties 
respectively to submit to be examined (see clause /), 
and makes the award binding (see clause li) on persons 
claiming under the parties. But the Act does not ex- 
pressly undo the rule of law that death is a revocation. 
In those cases, therefore, where it is desirable that the 
reference should continue notwithstanding the death i)f 
a party, it will l)e as well to provide so expressly, which 
may be done thus : — 

This submission shall continue notwitlkstandiiig the death of 
any party thoreto, and the award shall be as valid as if made 
in the lifetime of the party so dying, and his personal repre- 
sentatives shall be parties totfche submission. 

21. If there arc two arbitrators and the submission is 

silent as to an umpire being appointed to act in case of 
difference, they will be empowered, by clause h of the 
scheduled clauses, to appoint an umpire at any time 
within the period during which they have power to 
make an award; but it is usually better for them to 
make the appointment before they begin to differ, and 
the submission may say : — • 

Before entering on the business »f the reference the arbitra- 
tors shall appoint an umpire to act ifc case of difference. 

22. In very complicated disputes, or where the decision 
on one question may make a difference in the mode of 
proceeding as to another, or may even dispose of that 
other, it is desirable that, in case of difference on any 
question, the umpire should be called in to settle it; lor 
which purpose the*following may be inserted : — 

In casfi the arbitrators shall not agree in determining any 
matter or matters submitted to them, such matter or matters 
shall, frojpnulkime to time, be submitted to the umpire, whose 
decision shall be final. 

Sometimes the following will be^ionvenient : — 

The arbitrators or umpire may cause the said [lands] to be 
measured and surveyed, ^id maps or plans to be made thereof, 
and may do such further acts and things with respect to the 
game as they or he may think desirable for the purposes of this 
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reference, and the costs, charj^es, and expenses so occasioned 
shall be borne and paid by the parties to the reference in equal 
shares [or shall be in the discretion of the arbitrators or 
umpire]. 

This clause can easily be altered to suit the circum- 
stances, as where a valuation of stock is required in- 
stead of a map of lands. 

23. At arbitrations, like as at trials, a great deal of 
time is occupied by the arbitrator taking down the 
evidence of the witnesses and the admissions, consents 
and objections of the parties. So, where the disputes 
are complicated and there are many witnesses and much 
detail, the following clause may tend more to accuracy 
of. decision and the saving of time and expense than 
any of the others : — 

The arbitrators or umpire may employ a short-hand writer to 
take down the evidence and other proceedings verhatim^ and to 
make one or more transcripts of his notes in manuscript or 
type-writing from lime to time for the use of the arbitrators or 
umpire, and the expense of suclr^einploynient shall be borne 
and paid by the p.irties to the reference in equal shares [or 
shall be in the discretion of the arbitrators or umpire]. 

24. To save the time and expense which would result 
from the umpire hearing all the case over again, the 
following clause will be convenient, especially if the 
shorthand clause above given has been inserted : — 

The umpire may act upop the evidence given before the arbi- 
tmtors, and may make his award without receiving any fresh 
evidence or hearing any vjitnesses \ provided that if cither 
party request him to hear the witnesses or any of them, or 
tender any fresh evidence, the umpire shall hear such witnesses 
and receive such evidence. 

25. If it is desired to give the arbitrator power to take 
evidence by affidavit or statutory declaration, subject to 
cross-examination if desired by the party against whom 
the document is tendered, the reader is referred to 
clause 9 in Form xiii and the note thereto. 

Proceedings before the Arbitrator, 

26. When the instrument of reference has oeen signed 
and the arbitrator has been informed of^ut, one of the 
parties should applyt-to him for a written appointment 
of a time and place for the hearing, and should then 
make a copy of it and serve the c^py on the other party, 
showing him the original. 

27. If any witness will not attend at the time and 
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place appointed, or will not produce documents to the 
production of which the party is entitled, an application 
must be made under ss. 8 and 18 of the Act, to a judge 
at chambers for a subpcena directing the witness to 
attend and give evidence and produce the documents. 

If the witness is in prison, an application should be 
made to a judge for a writ of habeas coi'pus to bring 
him up. 

28. If the scheduled clause g is not negatived by the 
submission, the witnesses must be examined on oath or 
affirmation if the arbitrators or umpire think fit, and 
they will usually require it if either party desires it. 
The parties also, unless clause/ is excluded by the sub- 
mission, must submit (i. e. be ready) to be examined gn 
oath or aifirmation by the arbitrators or umpire subject 
to any legal objection.^ 

If these clauses are excluded by the submission or so 
much of thgm as relates to oath and affirmation, and no 
clause requiring oath or affirmation is inserted, the evi- 
dence can be taken without either. 

The forms of oath and affirmation are given among 
the forms which follow. 

29. The usual course of a trialf is often followed in 
arbitrations, but a different mode is sometimes con- 
venient, especially in matters of account, when it may 
be desirable to hear each party and the witnesses as to 
one item or batch of items separately. The same re- 
mark applies where part of the dispute has to do with 
the condition of a house, or the boundaries of land, 
and the witnesses on both sides who know about it can 
be got to attend on the spot. • 

30. The arbitrator must be careful not to collude, or 
appear to collude, with either party, nor to hear either 
party or his witnesses except at a meeting of which the 
other party has notice and an opportunity of attending, 
and not to reject any verbal or written evidence, but to 
receive it even at the last moment unless it is not ad- 

* This means a legal objection to the question put ; such as that 
the questions tend to criminate, or are questions as to communica- 
tions made by husband to wife, or vice versdy after marriage, or are 
question^^iii^to hearsay, etc. 

t The usual course of a trial is for the plaintiff to open his case 
and call his witnesses and put in his documents, and then (if the 
defendant has put in no documents and^eans to put in none and 
to call no witnesses) to sum un, leaving tne defendant to have the 
last word. If the defendant has put in documents or means to do 
80, or to call witnesses, plaintiff does not sum up, but the 
defendant opens his case, adduces his evidence and sums up, and 
then the plaintiff replies. 
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missible under the rules of evidence ; and even then it 
may; be used if not objected to. 

The rejection of relevant and admissible evidence will 
be fatal to the award and, if there is any doubt as to the 
admissibility of any evidence tendered, it will be safer 
to take it and note the objection, and, if it is found in- 
admissible, to come to a conclusion independently of it. 
If it does not weigh in the arbitrator’s mind, its in- 
admissibility makes no difference. Thus the rejection 
of admissible evidence is much more dangerous than the 
admission of what is open to objection. These rules, 
however, are only mentioned by the way, as the conduct 
of the inquiry is beyond our scope. 

31. Documents requiring a stamp and not stamped 
at all or insufficiently stamped cannot be given in 
evidence before an arbitrator any more than in any 
other civil proceeding until the defect is rectified, and 
then only if the law allows it to be rectified. By section 
14 of the Stamp Act, 1891, the arbitratoi^ is to take 
notice of the defect of stamp ^ and, if the document is 
one which can legally be stamped after execution, may 
receive the stamp duty and penalty and give a receipt 
for it and then admit the document in evidence. (The 
arbitrator has to pay over the duty and the penalty to 
the officers of the Inland Bevenue, who afterwards, on 
production by the party of the receipt and the docu- 
ment, will affix a stamp making the document free of 
duty in future.) 

The Award, 

32. When the evidence and the arguments of the 
parties or their advocates are closed, the arbitrator will 
proceed to make his award. This should be prepared 
with great care,* because when he has given notice to 
the parties that the award is ready, he cannot make any 
material alteration in it unless the court, on the appli- 
cation of one of the parties, refers it back to him. The 
only correction which he otherwise has power to make 
is where there is any clerical mistake or error arising 
from an accidental slip or omission.” 

There is no magical form of words necesss?. j to con- 
stitute a valid award : what is necessary is that the 
arbitrator should appear to have finally decided on the 
matters submitted tA him. The award should pursue 
the submission ; that is, the parties should not submit 

A 

♦ If the arbitrator is not a lawyer, he should lay the submission 
and his findings before a lawyer, who should prepare the award. 
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one tiling and the arbitrator decide another. The 
award must not exceed the arbitrator’s authority, as by 
deciding upon a right which has been abandoned or not 
included, or by awarding that something be done or 
submitted to by a pei'son not a party to the reference,* or 
by giving costs between attorney and client, instead of 
between party and party, when he had only a general 
power to give costs. 

The award must appear on its face to amount to a 
decision of all the matters before the arbitrator, though 
they need not all be mentioned separately. The award 
must also be consistent in all its parts, and it must be 
final. 

There are certain powers which an arbitrator does 
not possess, unless they are expressly conferred on hirif, 
and which it is desirable he should have, and which, 
when required, should be expressly given him by the in- 
strument of reference. The chief of these are the power 
to take evidtftice by affidavit or statutory declaration, to 
award costs, and to direct any acts to be done by either 
party. Clauses conferrii% these powers have been 
already given. 

An arbitrator may direct which of the parties is en- 
titled to land, and the submission is made a rule of 
court, the court will issue execution. 

When the award is made, the arbitrator’s duty is at 
an end, and he must not hear any further evidence, or 
alter his award, except by correcting a clerical error as 
already mentioned. He should inform each party that 
the award is ready and may be had on payment of his 
fee, naming it. Where there are Jbwo or mere arbitrators, 
they must sign the award together. 

33. The award had better be stamped before being 
delivered to the party entitled to it. It has been the 
practice to give the original award to the party who is 
most favoured by it, and a copy only to each of the 
other parties. But as the stamp duty is low [see 
“ Stamps ”], there Is no reason why the award should 

* As, fot instance, that a party shall enter into a bond with 
sureties; for the sureties being strangers to the reference, the 
arbitrator has no control over them, and the party's single bond 
will be enough to satisfy the award. So, if a party is directed to 
repair a bridge on^a stranger’s laud, it should be expressed to be if 
the stranger consents. So, if a man is a party to a reference and 
his wife not, a direction that they shall both convey is bad. But 
if the party has an}^ legal means of compelling the stranger to do 
or submit to the thing ordered, the award is good. And so it is 
where what is required of the stranger is merely to act as an 
instrument without his prejudicing a right or incurring a liability. 
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not be executed in duplicate or triplicate, according to 
the number of parties, and each part be stamped — each 
party would then have an original award. When any 
party has paid the full fee for his award* (or copy), the 
others, of course, will each have his award (or copy) 
without further payment. 

As the arbitrator would probably not be entitled (in 
the absence of an express contract) to recover his 
charges, it is not the practice to disclose to either party 
the contents of the award, nor to let the award go, till 
the charges are paid. 

I. Shoetest Foem’’^ of Submission, befeeeing all 
Mattbes in Diffeeencb to One Aebiteator. 

The day of [month and year]. 

We agree to submit all matters in difference between us to 
the award of E. F. 

A. B. 

C. D. 

Witness G. H. 

II. ANOTHEE ShOET FoEMf FOB THE LiKE PUEPOSE. 

We agree to submit all matters in difference between us to 
the award of E. F., who may thereby direct us or either of us, 
or the personal representatives of either of us deceased, to do 
or submit to any act or thing, and to sign or execute any 
instruments. This submission shall continue in force notwith- 
standing the death of either of us. 

Dated this day of [month and year], 

A. B. 

C. D. 

Signed by the* said partiesf in the presence of me, 

G. H. 

III. Appointment by Abbiteatoe fob a Meeting. 

To A. B. and C. D.J 

I appoint [ Wednesday] the day of [month and year]t 

at ten o’clock in the forenoon, at my chambers, 1, King’s 
Bench Walk, in the Temple, for hearing all matters in dispute 
between you. 

Dated the day of [month and year], 

E. F. 

♦ The Scheduled Forms given in sec. 12 of this Class will be 
tacitly included so far as they are applicable. 

f If the parties sig i in the presence of the same witness, 
whether together or at different times, this attestation will do. 
Otherwise, instead of “parties” put “A. B.’’ or “0, D.,” as the 
case may be, and have a separate attestation for the other. 

1 Where the parties act by solicitors the notice should be 
adwssed to them as in the following form. 
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IV. Appointment by Abbitbatob pob Two Mebtinos. 

In the matter of a reference between A. B,, C. D., and E. F., 
I appoint Wednesday the 10th and Friday the 12th days of 
January instant at eleven o*clock in the forenoon at my 
chambers [^address'] for proceeding in this reference. 

Dated the day of [month and year\» 

G. H. 

To the Messieurs U. & V., solicitors for A. B., Messieurs 
W. & X.. solicitors for C. D., and Mr. Y., solicitor for E. F. 

V, Appointment of Meeting, with Notice of Intention 

TO Peoceed ex Paete. 

In the matter of a reference between A. B. and C. D. 

I appoint Monday the day of [month and year], at» 

eleven o'clock in the forenoon, at [place] for proceeding in this 
reference, and I give you notice that, if either party absents 
himself without having previously shown to me good and suffi- 
cient cause for doing so, I shall proceed ex parte at the request 
of the other pafty. 

Dated the day of [moi^h and year], 

E. F. [Arbitrator], 

To Mr. X., solicitor for A. B., and to Mr. Z., solicitor for 

C. D. 


VI. Notice to Appoint a Single Aebitkatoe. 


The day of [month and year], 

I require you within seven clear days after the service of 
this notice to concur in appointing an arbitrator for deciding 
the matters in difference between us, 4 )ursuant to our articles^ 
of partnership. 

A. B. 


To C. D. 


VII. Notice Requieing the Filling up of a Vacancy. 

In the matter of a reference of matters in dispute between 
A. B., C. D., and E. F. 

The day of [month and year], 

I require you within «even clear days after the service of this 
notice to concur in appointing an arbitrator herein, in the place 
of X. y., who has died.* 

A. B. 

To the a] 2 ^•(e•named C. D. and E. F. 

VIII. Notice REftuiBiNG the Appointment of an Umpieb, 

In the matter of a reference of matteA in dispute between 
A. B. and C. D. 

♦ Or “ refuses to act," or ♦has become incapable to act," as the 
case may be. 


M 
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The day of [month and i^ear]* 

I require you within seven clear days after the service of this 
notice to appoint an umpire herein.* 

A. B. 

To E. P, and G. H., the arbitrators. 

IX. fAPPOINTMENT OP UmPIBB. 

We, the within-named JE. P. and G. H., appoint J. W. S., 
of the Inner Temple, esquire, barrister- at-law, to be 'umpire 
between us concerning the matters within referred. Witness 
our hands this day of [month and year], 

E. P. 

G. H. 

X. Enlaboemekt op Time by Abbitbatobs.§ 

We, the within-named E. P. and G. H., hereby enlarge the 
time for making our award until the day of [month and 

E. P. 

G. H. 

XI. Awabo unobb the Fibst Fobm op Stjbmissiok Given 

Above. 

I, the undersigned, being the arbitrator to whose award 
A. B. and C. D. on the day of [month and year] submitted 
all matters in difference between them, and having heard them 
[and their respective advocates], and having heard and consi- 
dered the evidence adduced by them respectively, award as 
follows : ' 

1. C. D. is indebted to A. B. in the sum of £100, the price 
of the horse Blue Jacke^, and is immediately to pay him that 
amount. 

2. The other matters in difference between the parties do not 
result in any right or liability on either side. 

3. C. D. is to bear and pay his own costs of the reference and 
award, and is to pay to A. B. £30 towards his costs of the 
same, and A. B. is to bear and pay the remainder of such costs. 

Dated this day of [month and year], 

E. P. [Arbitrator], 

Signed and published by the said E. P. as his award (being 

* Add “ in the place of Z., who has died,*^ or refused to act,’* 
or “become incapable to act/* if either of these is thh*-case. 

t This is to be endorsed on the instrument of reference. It must 
be made before the time for making the awdrd has expired, and 
must be signed by both arbitrators together. 

t Arbitrators. 

} This is to be endorsed as the above. It must be made before 
the original time, or any extension d/ it has expired, and must be 
signed by both arbitrators together. 
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first duly stamped) the day and year last aforesaid in the pre- 
sence of me, 

J. K. 

XII. Awaed undbe the Second Form of Submission 
Given Above, One Party being Dead. 

Whereas by a submission dated the 10th day of September, 
A. B. and C. D. referred all matters in difference between 
them to the award of me E. F., esquire, barrister'at-law, and, 
among other powers, gave me power to the end that i might 
decide such matters to direct that they or either of them, or 
the personal representatives of either of them deceased, should 
do or submit to any act or thing and should sign or eiecutg 
any instrument. And Whereas after I had entered upon the 
reference, to wit, on or about the day of \manth and 
year], the said A. B. died. And Whereas the said parties and, 
after the death of the said A. B., his personal representative 
J. S., have appq^ired before me and 1 have heard and considered 
the evidence adduced by them respectively, and have heard 
their respective advocates. A ad Whereas on the day of 

[month and year\y by writing under my hand indorsed on the 
said submission, 1 enlarged the time for making my award 
until the day of [month and year\. Now therefore J 

award as follows : — 

1. In respect of the contract undertaken by A. B. and C. D. 
jointly for the Scarbridge Waterworks, C. D. owes £500 to the 
estate of A. B., and is to pay that sum to J. S., as the personal 
representative of A. B. deceased. 

2. In respect of the contract undertaken by A. B. and C. D. 
jointly concerning the Oldminster Irrigation Works and the 
sums paid as damages by the said parties in regard of the 
same, A. H.*8 estate is indebted to C.^. in the sum of £100, 
and I direct the said J. S. to pay the same to C. 1). 

3. On such payments being made, I direct that each party 
shall give a receipt to the other, and that they shall execute 
mutual releases. 

4. There are no other matters in difference between the 

parties. • 

5. In respect of this reference and award I tax and allow the 
costs of the said A. B. and the said J. S. thereof as between 
party and party at £150, and the costs of the said C. I). thereof 
as betweenjj^rty and party at £75. 

6. 1 direct the said C. 1). to pay the £150 so allowed to 
Mr. Z., the solicit** of A. B. and of the said J. S., and I direct 
the said J. S. to pay the sum of £75 so allowed to Mr. Y., the 
solicitor of C. D. 

Dated this day of ^onth and year\ 

E. F. [Arhitrator\* 

Signed and published by the said E. F. as his award (being 



164 


CLASS VII. 


first duly stamped) the day and year last aforesaid in the pre- 
sence of me, 

J. K. 

XIII. An Ampler Poem of Agreement to Refer. 

Agreement made this day of \month and year\ between 
A. B., of , and C. D., of 

1. Whereas the said parties were some time since concerned 

together in trade as , and whereas differences and dis- 

putes have arisen with respect to the said trade, and the 
accounts relative thereto, and, for the purpose of putting an 
end to such differences and disputes, the said parties have 
agreed to refer the same, and* all other disputes and differences 
^between them, to arbitration, as hereinafter mentioned, it is 
agreed as follows : — 

2. The said parties agree to refer to E. F., of , and 

G. H., of , the differences and disputes aforesaid. So 
that the award of the said arbitrators, or their umpire, be made 
on or beforef the day of next, or such further time 
as they or he shall, by indorsement hereon, from time to time 
appoint, but not later than » months from that day. 

3. Before entering on the reference the said arbitrators 
shall, by writing under their hands, appoint an umpirej to 
decide in case of difference. 

4. The death, marriage, or bankruptcy of any party, and the 
death of any arbitrator or umpire, shall not abate or determine 
the reference, § and in the event of any party so dying, his [or 
her"] personal representatives shall be parties to the reference. 

6. Each of the said parties within days of the signing 

of this agreement shall' deliver to the other of them, and to 

* If there are any disputed questions, however unconnected with 
the business referred to, a»»d which either party is unable to bring 
forward at the arbitration, the words “ and all other disputes and 
difierences between them ** should be carefully omitted ; for if such 
disputes are not insisted on before the arbitrator, they can never be 
brought forward after an award which decides certain matters, and 
finds that there are no other disputes between the parties. 

If there are more than two parties to the submission, and the 
words above mentioned are retained, you insert after “them'* the 
words “or any of them,” or, if one party'does not wish to refer all 
the disputed matters between himself and every one of the others, 
omit his name here, and state the names of those who do so refer 
all their difierences; thus, “and between the said A. B., C. D., 
JS. F., or any of them.” 

+ See Class vii, s. 12. ' 

X Here it may be prudent to add, “being {^barrister- at- law, of 
not less than seven years’ standing," or in some other way to limit 
the ^pointment to one of a class. 

} The death of the arbitrators or umpire would not determine 
the reference if nothing were said a^bout any of them dying ; but 
their death is specially mentioned nere (perhaps unnecessarily), 
lest it siiould be supposed that the mention of the death of parties 
was intended to exclude that of arbitrators or umpire. 



CLASS VH. 


165 


each of the arbitrators or their umpire, a full and particular 
account in writing of all his claims, and of all the items thereof, 
giving credit for all payments, counter-claims and deductions, 
and leaving a margin of at least two inches and a half on each 
page, and shall at the same time deliver all contracts, writings, 
maps, plans, and drawings,* or copies thereof, that may be 
necessary to illustrate the said account. 

6. Kach of the said parties, within days of receiving the 
said accounts from the other of them,t shall state in writing 
against each item, either actually or by reference, in the margin 
of the said accounts or of a copy thereof, whether he admits 
such item in the whole, or in any, and what amount ; and, in 
case he objects to such item, shall so state whether he objects 
to the whole, or to any and what part thereof, and, ns far as 
possible, the grounds of such ol)jectiori, with reference to mapc^ 
plans or drawings, where necessary to illustrate sucli objection; 
and each of the parties shall deliver such statement to the 
other of them,J and to each of the arbitrators, or their umpire. 

7. The same course shall be adopted concerning any set-off 
or counter-claiih, adduced by either of the parties against the 
demands of the other§ of them. 

8. The said arbitrators, or their umpire, shall have general 
authority to require from either of the said parties such written 
statements and explanations as may be required. 

9. The said arbitrators, or their umpire, may at discretion 
admit as evidence any affidavit or statutory declaration con- 
cerning the matters in difference, a copy thereof having been 
given three days previously to the party against whom the 
same is offered ; but the person whose evidence is so taken 
shall be subject at any time to cross-examination by such 
party, if he thinks fit to bring him or her before the said arbi- 
trators or umpire. I 


♦ It would be convenient if maps, plans, etc., could be agreed 
upon, so that those used by one party should be copies of those 
used by the other, except that each would use his own marks and 
references to illustrate nis claims and objections. 

t If there are more than two parties say “ to the other or others 
of them against whom he has claims.” 

J If there are more than two parties, say to the other or others 
of them whom it concerns.” 

§ If these are more parties than one, say “ the others or any of 
them.” If the accounts and claims are simple, this plan will be of 
great benefit, but if they are complicated, it will be of still greater 
benedt. Tiro above clauses require the parties to do for themselves 
cheaply and well that which the arbitrators would otherwise have 
to do tor them whfie taking evidence, and with far less accuracy, 
and at a great waste of time and, consequeiftly, of money. 

II Where evidence of a simple or formal character has to be given 
by persons who are sick, or at a distance, it may well be taken in 
tms way, and even in oth# cases it may be desirable ; but the 
evidence of the parties and material witnesses should in general be 
taken orally. The provision for eventual cross-examinauon at the 



166 


CLASS VII. 


10. In case of either party failingr to attend personally, or 
by attorney or counsel, before the said arbitrators or umpire, at 
any meeting which they or he may appoint, it shall be lawful 
for them or him to proceed ex parte as effectually as if such 
party were present. 

11. The arbitrators or umpire may employ a shorthand 
writer to take down the evidence and other proceedings 
verbatim, and to make one or more transcripts of his notes in 
manuscript or type-writing from time to time for the use of the 
arbitrators or umpire, and the costs of such employment shall 
be in the discretion of the arbitrators or umpire. ♦ 

12. The said arbitrators or umpire may direct either party to 
do, or submit to, any acts, or to sign or execute any written 
instruments, and may name any barrister-at-law by whom such 
Written instruments may be prepared, in case the parties cannot 
agree on them. 

13. The costs of this reference and of anj acts which either 
of the said parties may be directed to do or submit to as afore- 
said, and the costs, charges and expenses attendil^g the prepara- 
tion of any written instruments which either of them may be 
directed to sign or execute as aforesaid, shall be in the discre- 
tion of the said arbitrators or their umpire. 

14. All legal proceedings shall be stayed until the saidf 

day of [month and year], and until the day to which, from 
time to time, the power to make an award shall be enlarged as 
hereinbefore provided. In witness whereof the said parties 
have hereto set their hands. 

A. B. 

C. D. 

Signed by the saidj pansies in the presence of me, 

J. K. 

XIV. fWiTNBss’s Oath. 

You shall true answers make to all such questions as shall 
be asked of you touching the matters in question between the 
parties to this reference. So help you God ! ** 

option of the party against whom the written evidence is offered 
lessens the evus attendant on that mode of taking testimony. 

♦ Or “ shall be borne by the parties in equal proportions.*' See 
remarks in s. 18 of this Class. *' 

The day for making the award. 

See note to Attestation in Form ii. . 

Christians are sworn on the four Gospels or by holoihg up the 
open right hand, Jews on the Old Testament or Talmud, Mohametans 
on the Koran, and persons of other religions in the way they 
consider most binding on their consciences. The witnesses may 
be examined on oath or affirmation, though the instrument of 
reference is silent on the subject. BuiLthe arbitrator is not bound 
to administer either the oath or the affirmation, unless the instru- 
ment not merely permits it, but requires it. 
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XV. Afpiemation by Pbesok Objecting to being Swoen.* 

“ I, A. B., do solemnly, sincerely, and truly declare and affirm 
that I shall true answer make to all such questions as shall be 
asked of me touching the matters in question between the 
parties to this reference.'’ 

, r By the Oaths Act, 1888, as. 1, 2, Every person objecting to 
being sworn and stating, as the ground of such objection, either 
that he has no religious belief or that the taking of an oath is con- 
trary to his religious belief’’ may make affirmation in lieu of an 
oath in the form given above down to and including “ affirm ” and 
then proceeding with the words of the oath prescribed by law, 
omitting any words of imprecation or calling to witness. 



CLASS VIII.— COUNTY COURT FORMS. 

1. Tlie County Court has jurisdiction over all personal 
actions in which not more than £50 is claimed, whether 
on a balance of account or otherwise, and, as the greater 
Siumber of these are begun and conducted by the parties 
themselves without a lawyer’s help, a few forms to be 
used in such actions may be usefully^ given here. But 
there are many other important matters within the 
jurisdiction of the Court which cannot with advantage 
be here dealt with.* 

2. Partners may sue in tHe firm name, but must be 
prepared to state of whom the firm consists, and an 
action may be brought against partners in the firm 
name if they were partners when the cause of action 
arose, and process may be served on one partner any- 
where or at the place of business on the person in charge. 

If two people join as plaintiffs and one has a right to 
succeed and the other not, the former may have judg- 
ment but the defendant is entitled to any costs he has 
incurred by the other being joined. 

An infant maj' sue ^s if he were of age for any sum 
up to £50 which he claims for wages or piece-work or 
work as a servant ; but, if he sues for anything else 
(for example, damages for personal injuries), he must, 
on entering his plaint, bring with him a “next friend,” 
who will be responsible for costs. 

When an infant is sued, the summons may be served 

* Tbe Court may try actions of ejectment where the land claimed 
is not rented at or worth more than £50 a year ; and carf deal, in the 
same manner as the Chancery Division can, with certain equitable 
claims where the subject-matter does not exceed £500 in value. 
These claims may relate to the administration of the estates of 
deceased persons, the execution of trusts, foreclt^ure or redemption, 
the speciuc performan^, reformation or cancellation of a contract ; 
questions under the Irustee Belief Acts; the maintenance of in- 
fants; the dissolution of partnership and relief against fraud or 
mistake. The Court may also be requjlred to act in matters arising 
under various statutes. 

Certain of the County Courts also entertain Bankruptcy and 
Admiralty causes. 
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on bis guardian or on the person with whom he lives. 
An infant, if he defends, will do so by guardian and, if 
he has no guardian, the Court can appoint any person 
willing to act or the Registrar as guardian for the 
action. No guardian appointed by the Judge is re- 
sponsible for costs. 

When the amount claimed exceeds £5, and with leave 
when it does not, either party may, five days before the 
return day of the summons, give the Registrar a notice 
in writing demanding a jury and lodge 58. with him, 
and the action will then be tried by a jury of five men. 
Where the amount claimed does not exceed £2, the 
Registrar may try the cause by leave of the Judge, 
provided that the parties both consent. • 

The action is to be brought in the district in which 
the defendant or one of the defendants dwells or carries 
on business at the commencement of the action ; — or, 
by leave, wl^ere the defendant or one of the defendants 
dwelt or carried on business within six months before 
or, by leave, where the cause of action arose. But all 
the districts of the metropolitan courts are, for this 
purpose, treated as one. 

3. The action is begun by the plaintiff, or some one on 
his behalf, going to the oflice of the court, and requesting 
the officer to enter in the plaint-book a plaint claiming 
a certain sum from the defendant.* At the same time, 
where the claim exceeds forty shillings, there must be 
delivered to the officer a written statement of the plain- 
tiff’s claim, called ‘‘ particulars of demand,” for the use 
of the court ; and as many copies thereof as there may 
be defendants. The latter are ^rved on the defendants, 
together with the summons requiring them to appear. 
Plaintiff should also keep another copy for his own use. 
The Registrar will give the plaintiff a plaint-note which 
identifies him with the case, and which he must take 
with him whenever he goes to the office about his case. 

No precise formns required for particulars of demand ; 
it is enough if they clearly inform the defendant of the 
nature df the claim made against him. 

If the claim is for work done for the defendant or for 

♦ The f^quest is made by filing a prescipe or written order con- 
taining the chris^an name and surname, description and residence 
or place of busings of the plaintiff ; the ^mame and residence or 
place of business of the defendant and (wnere known) his Christian 
name and description, the number of his house or place of business 
and the name of the street and a short statement of the cause of 
action and the amount claimed. This mav also be sent by letter to 
the Registrar with copies of the particulars of demand^ a P. 
order, and a prepaid envelope addressed to the plaintiff. 
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goods sold to hiiu or for money lent to him or expended 
for him, the particulars should state the items and, as 
far as possible, the dates. 

I. PABTICULABS 07 A MONEY DEMAND. 

In the County Court of [county'll holden at 

Between A. B Plaintiff, 

and 

C. D Defendant. 

The following are the particulars of the plaintiff’s claim : — 

£ 8. d. 

January 1, 18 — . — For sinking a well at King’s 

Mill, including brickwork . 6 10 0 

• „ 10, „ For 5,000 4- inch drain -pipes, 

at £1, sold and delivered . 5 0 0 

„ 11, „ For digging' a drain from the 

hack yard of the mill to the 
corner of the paddock, 3 ft*, 
deep, 150 yards, and laying 
in the pipet . . . 2 10 0 


Deduct — 

Cash paid on account £5 0 0 

One month’s agist- 
ment of horse . 10 0 


0 0 


6 0 0 


c Balance claimed . £7 0 0 


II. Anotheb Fobm, w^ebe Dates abb Uncebtain. 

[^Commence as before J] 

£ 8. d. 

For ten days’ work, at 5s. a day, done for you in 
your garden at various times between Lady-day 
and Midsummer, 18— 2 10 0 

III. Fob an Aobekd Balance. ♦ 


[^CommeTice as heforeJ] 

For balance of account^ agreed upon 1st Janukry, 
18 ^ 

Deduct cash received at various times since that 

date . . . . . .4^. . . 


£ 8. d. 
10 0 0 
4 0 0 


Balance claimed . £6 0 0 
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lY. Fob ak Assault akl Battbbt. 

[ Commence an 

£ 8. d. 

For assaulting and beating the plaintiff on the 1st 

January last, at 10 0 0 

V. Fob Damaobs by a Collision.* 

[^Commence ae before,'] 

£ B. d. 

For injury done to the plaintiff, and his horse and 

cart, by defendant’s negligent driving on the 

day of \monih and year], at \^place], . 25 0 0 

4. If in any action of contract the plaintiff clainn 
more than £20, or if in any action for a wrong the 
plaintiff claims more than £10, the defendant, five clear 
days before the day named in the summons for the trial, 
may personally or by post, give notice to the Registrar 
and to the plaintiff that he objects to the action being 
tried in the County CouBt and may give security to be 
approved by the Registrar for the amount claimed and 
for the costs of the trial in the superior court, not 
exceeding in the whole £150 ; after which all proceedings 
in the County Court will be stayed. The following is 
the form of notice to be given to the Registrar for this 
purpose : — 

YI. Notice Objecting to a Cause being Teied in the 

County Cot&t. 

No. of Plaint. 

In the County Court of [eo«9»/y],Jiolden at [j>lace]. 

Between A. B Plaintiff, 

and 

C. D Defendant. 

Take notice that under the provisions of Section 62 of the 
County Courts Act, 1888, 1 object to this action being tried in 
the County Court ; aijd I proposef as my sureties \here state 
the full names and additions of the sureties, whether house* 
heelers on freeholders, and their residences for the last six 
months, therein mentioning the county or city, places, streets 
and numhws, if any]. Dated this day of [month and 
year], ^ 

• C. D., Defendant. 

To the Registrar of the said Court. » 

♦ If the plaintiff’s wife was hurt, let them both be plaintiffs.^ 
his child was hurt, let a separate action be brought m the child’s 
name by the father as his next friend. 

t Or you may say here “ to deposit a sum of money in lieu of 
giving sureties.” 
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The defendant, after giving the notice, must obtain 
the certificate of the Judge that some important ques- 
tion of law or fact is likely to arise, and for that pur- 
pose must make an affidavit as follows or, what is 
better, get his solicitor to make it for him. 

VIL Affidavit to Obtain Cebtifioatk of Judge todbb 

Sect. 62. 

\^Begin with No, of Plaint, Court and Parties,'] 

1, C. D., of ,* the above-named defendant, make oath 
and say ; 

1. This action is brought for [here state came of action], 

2. In my opinion important questions of law [or fact, or law 
and fact] will arise in this action. 

3. The important questions are the following [here state 
them], 

4. t The facts which are likely to raise the questions of law 

above mentioned are as follows [here state the facts relied on] : 
Sworn at , in the County of' 

, the day of 

One thousand eight hundred and C. B. 

, before me, 


5. A defendant may save himself the hearing fee and 
all the expenses of witnesses, etp., for the trial by 
giving a written notice to the Registrar, five clear days 
before the day of hearing, confessing the plaintiffs 
claim. The notice may be signed before the Registrar 
or his clerk at his office or before a solicitor anywhere ; 
but, in the latter case, the solicitor must make an 
affidavit verifying the defendant's signature and an- 
nexing the notice. The court then at the next sitting 
will give judgment for the amount confessed. 

If the defendant admits part of the claim only, he 
may, five clear days before the day of hearing, pay to 
the Registrar the sum admitted to be due due with 
costs in proportion and may defend for the rest and 
escape all costs if successful. ^ 

The following is the form of the notice : 

* Or E. F. of solicitor for the above-named defendant, 

t This paragraph is to be added when a question of law will 
arise. 
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VIIL Notice Confessino Claim ob Pabt Thbbbof. 

No. of Plaint. 

In the County Court of [county^ holden at [^Zacc]. 

Between A. B Plaintiff, 

and 

C. D Defendant. 

I, the defendant, do’hereby confess and admit that the sum 
of £ , the amount claimed [or the sum of £ , part 

of the amount claimed'] by the plaintiff in this action, is due to 
him from me [and that I will pay the same by instalments of 
]. Dated this day of [month and year], 

C. D., Defendant. 

Signed in the presence of 

[Signature of Registrar ^ his ^ 

clerk, or a Solicitor,] 

6. There are similar provisions with reference to an 
agreement between plaintiff and defendant as to the 
amount due^ and the mode in which it is to be payable ; 
and this agreement may be signed at any time before the 
case is called on. After tiiis agreement has been signed 
before the Registrar or his clerk or before a solicitor, 
and, in that case, proved to the Registrar by affidavit, 
the Registrar may enter up a judgment according to 
the terms of the agreement. The following is the 
form; 


IX. Agbbement between Plaintiff and Defendant as 
TO Amount op Claim and mode op Payment. 


[ Commence as in last preceding form,] 


We, the plaintiff and defendant, do hereby agree that the 
amount of the debt or demand du5 from the defendant to the 
plaintiff is £ , and that the same, with £ for the 

plaintiff's costs, and £ , the Court fees, amounting 

together to the sum of £ , shall be paid to the Registrar, 

at his office at , in manner following, that is to say [state 
how]. 

Dated this day of [month and year], 

A. B., Plaintiff. 

• C. D., Defendant. 


Signed in the presence of 
[S%gnat%^ of Registrar, his 
clerWlor a Solicitor], 


If the deflhdant does not want time, he may pay 
into court the whole or part of plaintiff’s claim with 
costs thereon ; and, if he does so five clear days before 
the day named for th# trial, and the plaintiff goes on, 
and no more should be due, the defendant wul have 
costs awarded to him. For this no form is required. 
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7. There are also certain special defences, ten in 
number, from which the defendant will be ^ecluded, 
unless he have given notice of them to the Itegistrar 
in the manner to be presently mentioned, or unless the 
Judge at the trial thinks ht to adjourn the case to enable 
such notice to be given. These defences are — 

(1) Set-oflP or counter-claim. 

(2) Infancy. 

(3) That defendant is a married woman. 

(4) That the debt is barred by a Statute of Limita- 

tions. 

(5) A release under any statute relating to Bankrupts 

or for the relief of Insolvent Debtors. 

,.(6) That a libel or slander complained of is true. 

(7) That certain circumstances mitigate the damages 

for a libel or slander. 

(8) Statutory defence in an action claiming damages 

as for a wrong; or any defence which any 

Statute requires a person relying* on such de- 
fence to give notice qf it. 

(9) Defence on the ground of equitable estate or right, 

or claiming relief upon equitable grounds. 

(10) Tender of the amount due. 

Five clear days before the day of hearing, a defendant 
who intends to take advantage of any one or more of 
these defences must give to the Registrar a notice in 
writing of such intention, and as many copies of such 
notice as there may be opposite parties. The notice 
must contain the defendant’s name and address together 
with a concise statement of the grounds of defence. 
The Registrar, within tiventy-four hours, is to transmit 
by post to each of the opposite parties a copy of such 
notice ; but the defendant is not bound to prove that 
the letters came to hand. The defendant should also 
keep another copy as a memorandum for himself or his 
le^l adviser. 

The notice of each of the defen/ 3 es is required to 
contain certain particulars, to which attention will be 
called in the following forms, and the notes thereto : — 

X. Notick op Set-opp oe Countee-claiji. 

No. of Plaint. 

In the County Court of [county\ holdeu 

Between A. if. , . , . Plaintiff, 

and 

C. D. • 4 . Defendant. 

Take notice that the defendant intends at the hearing of 
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this action to claim a 8et*off [or to set up a counter-claim] 
against the Plaintiff’s demand, the particulars of which are 
annexed hereto.* 

Dated this day of [month and year], 

C. D., the Defendant, 

Whose address is [itate addrew]. 
To the Registrar of the Court. 


XI. Notice that the Defence is Infancy. 

No. of Plaint. 

In the County Court of [co«»^y], holden at [place]* 

Between A. B Plaintiff, ^ 

and 

C. D Defendant. 

Take notice that the defendant intends at the hearing to rely 
upon the following ground of defence. 

Dated this * day of [month and year], 

C. D., the Defendant, 
address is [state address]. 

To the Registrar of the Court. 

That the Defendant was an infant, within the age of twenty- 
one years, when the supposed claim arose [or the supposed 
contract or agreement was made], and that he was born, he 
believes, at , in the county of , on the day of 
[month and year ] . 


XII. Notice of Coveetcee [ue, Maeeiagb] as a 

Defence.# 

[Follow the Seading and Notice as in the case of Infancy^ 

and then proceed,] 

That the Defendant is now [or was at the time when the 
supposed claim arose or when the supposed contract or agree- 
ment was made] the wife of X. Y., of , and that she was 
married to him at , in the county of , on the^ 

day of [rnonth and year]t and that he resides at , in the 
county of [county], 

♦ A copy of the particulars must be attached to the notice and 
each of the copie* They may be in the form of partioulare of 
demand as given above, but must be headecr** particulars of set-off" 
[or “ of counter-claim"]. 

'* This is very seldom a complete defence now, but, when judgment 
is given against a married woman, execution is confined to her 
separate estate. 
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XIII. NoTIOB 07 A StITUTB of LiMITATIOKS as a DsFBirCE* 

\Follow the Heading and Notice as in the case of Infancy y and 

then proceed]. 

That the claim for which the Defendant is summoned is 
barred by a Statute of Limitations [here set forth^ the Statute 
and the date from which it began to run], 

XIV. Notice op Defence fndeb the Bankrupt Laws. 

[Follow the Heading and Notice as in the case of Infancy y and 

then proceed,] 

That the Defendant is a discharged bankrupt^ and obtained 
his order of discharge from the [here state Court] on the 
dkiy of [month and year] , 

Or 

That the Defendant was discharged by resolution of his 
creditors under sec. 125 of the Bankruptcy Act, 1869, which 
was duly registered in the London Court of Bankruptcy [or 
chambers, as the case may be] on the day of [month and 

Or 

That the Defendant was discharged by composition or scheme 
of arrangement pursuant to sec. 18 of the Bankruptcy Act, 
1883, on the day of [month and year], 

XV. Notice of Justification of Libel or Slander. 

[Follow the Heading and Notice as in the case of Infancy, and 

then proceed,] 

That the libel [or slander] complained of is true in substance 
and in fact. 

a 

♦ This direction is copied from the forms published by authority. 
The expression “set forth is a mistake ; all that you are required 
to do is to state the year of the reign and the chapter. A defendant 
relying on the lapse of time as a defence had better consult a lawyer 
as to the statute which bars the remedy in the particular case. 

It is enough to say here that if the action is Drought for any debt 
on simple contract (that is, not arising under a sealed instrument), 
or for any trespass to or conversion or detaining of goods or chattels, 
the time will be six years and the statute will be the 2l8t of James I, 
c. 16. 

If the action is to recover land or money secured by any 
mortgage judgment or lien, or otherwise payable out of or charged 
upon any real estate or for any legacy, the time will be t%. elve years 
and the statute the Keal Property Limitation Act, 1874. 

If the action is to recover a snare of the personal estate of any 
person who has died intestate, the action is barred after twenty years 
by the 23 and 24 Viet. c. 38. 

These times count from when the right first accrued or from the 
last payment, written acknowledgment or account ; as to which see 
Class n. 
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XVI. Notice of Defence ik Mitication of Damaoss 

FOB Libel ob Slakleb. 

« 

{Follow the Heading and Notice as in the case of Infancy ^ and 

then proceed,"] 

That the libel [or slander] was published under the following 
circumstances {stating them], and the defendant relies on these 
circumstances in mitigation of damages.* 

XVII. Notice op Statctoby Defence to Action fob a 

Weong. 

{Follow Heading and Notice as in the case of Infancy, and 

then proceed,] 

That the defendant is not guilty pursuant to statute. • 

That no notice of action was given to the defendant pur- 
suant to {here state the year and chapter, or the short title of 
the Statute, and the section].^ 

XVMI. Notice of Equitable Defence. 

^ No. of Plaint. 

In the County Court of {county], bolden at {place]. 

Between A. B. . . , . Plaintiff, 

and 

C. D. , . . . Defendant. 

Take notice that the defendant intends at the hearing of this 
action to rely as a matter of defence on the statement hereunto- 
annexed. 

Dated this day of {month and year], 

C„ D., the Defendant, 

Whose address is {state address],. 

To the Registrar of the Court. 

Statement.^, 

The facts constituting the equitable defence to this action 

♦ With this latter defence the defendant should pay money into 
Court, but without a denial of liability ; for that is not allowed in 
actions of libel or slander. The payment must be made five clear 
days before the hearing and must W accompanied with proportionate- 
costs. (See Order ix, yule 11.) The money will be paid to the 
plaintiff, and, if he elects to proceed and recovers no more, he has to 
pay the cc^ts incurred by the defendant in having to go to trial. 
(See the Act, s. 107.) 

t It is a common thing for statutes which impose duties on magis- 
trates, officers of Courts, and other public ofiicials to exempt them 
from actions unless they have previous notice of the action, usually 
a month's notice ; amd this form is to enable them to take advantago 
of this notice not having been mven. • 

X It needs a lawyer to say when there is an equitable defence and 
how to state it. The rules of equity are less intellinble to a non- 
professional man than thoseipf law. In addition to vie statement of 
tracts, each of the grounds of equitable defence is, by Order Xp 
rule 19, required to be set forth. 

N 
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are as follows :-r-\_Rere iet out the facta aa conciaely aa poeaihU, 

and number the paragraphs in an affidavit.'] 

* 

XIX. Notice qv the Defence of Tbndbe. 

[Folloto the Reading and Notice aa in the case of Infancy, 
ani then proceed.] 

That the defendant before action tendered the sum of £ , 

which is all that is due to the plaIntilF> and now brings that 
sum into Court.* 

Or, 

That as to so much of the plaintiff's claim as relates to the 
digging of a well the defendant tendered £ , being the 

amount claimed, before action, and now brings the same into 
^ourt,and as to the remainder of the claim he pays the sum of 
£ into Court. 

8. When the plaintiff is met by a counter-claim, he 
may have to rely on one or more of these defences in 
answer to the counter-claim, in which case he must give 
notice of them in the manner above pointed out (Order 
X, rule 21) ; but if, with * reasonable expedition, he 
cannot file his notice five clear days before the hearing, 
he will not be prejudiced. The words of the notice will 
of course require alteration ; for instance : 

XX. Notice op the Statute of Limitations as a 
Defence to Counter-claim. 

No. of Plaint. 

In the County Court of [county]^ holden at [^place]. 

Between A. B. . . . . Plaintiff, 

and 

C. D. . ^ • . , Defendant. 

Take notice that the Plaintiff intends at the hearing of this 
action to give in evidence and rely upon the following ground 
of defence to the counter-claim. 

Dated this day of [month and year], 

A. B., Plaintiff. 

To the Registrar of the Court. 

That the J&efendant's counter-claim is barred by a Statute of 
Limitation [here state the Statute and the date tohm it began 
to 

9. The defendant may pay money into Court at any 
time before the hearing; but, if he Tvishes to escape 

* In respect of the turn alrea^ tendered, the defendant will not 
pay in any costs ; for the plaintiff must not refuse money and then 
sue for it at the defendant's expense, unless after his refusal he has 
made a personal demand, on the debtd. , of payment. 

t See the note ante as to the defence under the Btatutes of 
Limitations. 
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costs, he should pay in at least five clear days before the 
hearing, and with proportionate costs, unless his defence 
is tender before action. The Registrar will then give 
notice to the plaintiff, who, if the money is less tnan 
the claim, may or may not accept it in satisfaction. 
J£ the money is paid in less than five clear days before 
the hearing, or is paid in at any time without costs, the 
plaintiff may have costs for coming to take it out in 
satisfaction or may go on and have costs on what he 
recovers. If the plaintiff chooses to be satisfied with 
what is paid in, he should send by post to the Registrar 
and to the defendant or should serve on them a notice 
as follows : — 

XXL Acceptance of Sum Paid into Couet.^ • 

{^Heading with No, of Plaint ^ Court, and Cause as before, 2 

Take notice that the Plaintiff accepts the sum of £ , 

paid by the Defendant into Court, in satisfaction of the claim 
in respect of which it is paid in. 

Dated this day of [rr^^nth and year~\> 

A. B., Plaintiff. 
\address\ 

10. In all actions and counter-claims except for libel 
and slander the defendant may, five clear days before 
the hearing day, pay into Court a sum with proportion- 
ate costs accompanied by a denial of liability, in which 
case he will, with his payment, give the Registrar the 
following notice and a copy (to be sent by the Registrar 
to the plaintiff). 

XXII. Notice of Payment into®Couet with Denial of 

Liability. 

[^Reading with No, of Plaint, Court, and Cause as hefore,^ 

Take notice that the above-named Defendant [or C. D., one 
of the above-named defendants] has paid into Court the sum of 
£ in satisfactiqp of the whole of the plaintiff’s claim 
herein or of so much of the plaintiff’s claim herein as related to 
[here stats the part of the claim in respect of which you pay tn]. 

And further take notice that, notwithstanding such payment, 
the Defendant denies his liability. 

And futther take notice that the address of the said defendant 
is as follows [sta^ the address']* 

* By Order ix^ rule 12, if the plaintiff tjende the notice within 
such reasonable time before the hearing day as the time of pa3ring 
in permits (whether the pa\ing in was within the five clear days or 
not) he stops the defendant^ costs. If the notice is not given^ the 
action may proceed. 
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Dated tbis day of [month and yeaf\» 

C. D., 

The above-named defendant. 

To the Registrar of the Court 
and to A. B., the above-named plaintiff. 

11. When a plaintiff or defendant desires to give in 
evidence any document and can prove it himself he has 
no need to give any notice, but if he has to call a witness 
to prove the document he will not be allowed costs in 
respect of that witness (unless the Registrar specially 
allows them) without having given the following notice 
(Order xviii, rule 5) not less than five clear days before 
the hearing. If the admission is not made within three 
days of the receipt of the notice, the party giving the 
Siotice will, if successful, be allowed the costs of proving 
the documents. 

XXI II. Notice to Admit and Inspect. 

No. of Plaint. 

In the County Court of [county\ holden at [place]. 

Between A. B. . . . Plaintiff, 

and 

C. D. . . . . Defendant. 

Take notice that the plaintiff [or defendant] in this action 
proposes to adduce in evidence the several documents hereunder 
specified, and that the same may be inspected by the defendant 
[or plaintiff], his solicitor or agent, at on the day 
of [month and year], between the hours of and 
And the defendant [or plaintiff] is hereby required within 
forty-eight hours from the last-mentioned hour to admit (saving 
all just exceptions to the admissibility of all such documents as 
evidence in this action) that such of the documents as are 
specified to be originals ‘were respectively written, signed or 
executed as they purport respectively to have been ; that such as 
are specified as copies are true copies, and that such docu- 
ments as are stated to have been served, sent or delivered were 
so served, sent or delivered respectively. 

Dated this day of [month and year], 

[Signature of Plaintiff or Dffendant,] 

To [the Defendant or Plaintiff], 

Obiginalb. 


Description of Document. 


Deed of Covenant between A. 6. of the first 

part and C. D. of the second part January 1, 18 — 

Letter*^ Defendant to Plaintiff \ March 1, 
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Description of Document. 


Original or dupli* 
cate served, sent. 
Dates. or delivered, 

when, how and bj 
whom. 


Register of baptism of A. B. 

in the parish of x ... January 1, 18 — 

Letter — Plaintiff to Defendant February 1, 18 — 


Sent by 
General Post, 
February 2, 18^ 


12. Any party may, without filing any affidavit, apply 
to the Judge Registrar for an order requiring any 
other party to make discovery of all documents which 
are or have been in his possession relating to any ques- 
tion in the action or matter, and the order will require 
the party to make an affidavit stating the documents. 
A party may also obtain leave to address interroga- 
tories, or questions, to an opposite party, which the 
latter has to answer on affidavit. 

In these affidavits, as well as in his particulars of 
claim or defence, a party may have to mention several 
documents. His opponent can then, by written notice, 
require him to produce for inspection all such docu- 
ments as are in his possession or control. (Order xvi, 
rules 13, 14.) The following is the 

XXIV. Notice to Peoditoe DootTMENTg fob Inspeotiok. 
[iVb. of Plaint f Court and Cause,'] 

Take notice that the plaintiff [or defendant] requires you to 
produce for his inspection the following documents referred to 
in your [particulars of claim, or of defence, or affidavit] dated 
the ^0.'^ oi \month and year], 

[Describe documents required,] 

• [Signature of plaintiff or defendant,] 

To the [defendant or plaintiff] . 

# 

13. The Notice to Produce at tRe trial is of great 
importance and is often req^uired. Wherever you wish 
to state the contents of^an instrument which you have 
not got, and which the other party has in his possession, 
or in the possession of his Solicitor, you must give him 
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notice to produce it before you can give the evidence in 
question. Thus, suppose you were suing for the board, 
lodging and teaching of the defendant’s boy, and you 
wished to prove that you had written to deiendant to 
say, “ If your boy is an invalid, I will not take him for 
less than £25 a quarter,” and that the defendant had 
written back to say, ‘‘ I agree to your terms,” it would 
not be sufficient for you to produce his letter, duly 
stamped, without giving him notice to produce yours. 
The same of a bill delivered, and other documents.* 
Sometimes, where the document is not in court, the 
trial will be adjourned, on payment of costs, to allow 
the notice to be given. The following is the form ; but 
y plaintiff ” may require to be changed into “ defendant ” 
and vice versa — 


XXV. Notice to Peoduoe. 

[^State the No. of Plaint^ the Courts and the Parties^ as in 
Form vi, and then go on asfollom.'] 

Take notice that you are hereby required to produce at the 
trial of this cause the following documents, namely : 

Letter written by plaintiff to you 
about the beginning of January, 18 — , 
saying he would charge extra for your 
son. 

Bills of plaintiff’s charges for your 
other son’s schooling, for the quarters 
ending respectively 25th March, 21st 
June and 29th September, 18 — , and 
letters accompanying the same. 

V fA. B., the Plaintiff. 

To the above-named defendant and his solicitor. 

The following is given in the County Court as the 
‘‘ general ” form of the foregoing notice, but when you 
know exactly what you want, you may omit the general 
words as in the preceding form. 

XXVI. Notice to Peodtjob (Genbbal Poem). 

[State No, of Plaint , title of Court ^ and names of Parties to 

Cause.2 

Take notice that you are hereby required to produce and 
shew to the Court on the trial of this cause* all b^ks, papers, 

♦ The fact of your having copies will not dispense with the notice. 
The only documents which you need not give notice to produce are 
notices; and these excepted because if you had to give notice to 
produce a notice, you would have to give another notice to produce 
the former, and so on, and the notices would be endless. 

t Or O. H., solicitor for the plaintiff. 
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letters^ copies of letters, and other writings and documents in 
your custody, possession or power, containing any entry, memo- 
randum or minute relating to the matters in question in this 
cause, and particularly [specify them]. 

Dated this day of [month and year]. 

[Signature.] 

To the above-named plaintiff [or defendant] or his solicitor. 

Observe that this notice is of no use where the instru- 
ment, the contents of which you wish to give in evidence, 
is not in the possession or power of the other party, but 
in the hands of a person who is neither plaintiff nor 
defendant. In the latter case you must procure a 
subpoena, requiring the person who has the document to 
attend and produce it. • 

Observe also that, if you want your opponent to 
produce a document the contents of which you do not 
know, you must subpoena him. 

The last three notices may be sent by post, instead 
of being served personally or at the house ; but if so 
sent, they must be posted* so as to arrive in time, and 
the person posting should keep a copy, and make a note 
thereon of the time and place of posting. 

14. Section 86 of the Act enables the plaintiff to issue 
a different sort of summons, called a default summons, 
where his claim is for a debt or liquidated demand.* 
He may have this summons as a matter of right where 
the claim is above £5, or where, though below that 
amount, it is “ for the price, value or hire of goods 
which— or some part of which — were sold and delivered 
or let on hire to the defendant to be used or dealt with 
1^ him in the way of his trade, •profession or calling.” 
He may also have a default summons, by leave of the 
judge or registrar, though the demand does not exceed 
£5, and is not of the sort last mentioned, if the defen- 
dant be not a domestic or menial servant, seiwant in 
husbandry, journeyman, artificer, handicraftsman, miner, 
or engaged in manhal labour. 

To obtain this summons, the plaintiff or some one in 
his employ, and with his authority, must make an affi- 
davit for which the following form is given, but, as the 
reader will see, all the paragraphs will hardly ever be 
wanted togeth'ir. 

* Thie means a demand which is not in the nature of damages 
but is fixed, as for an agreed price or hire, an agreed balance or 
rent. a 
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tJNBBB SBO. 88. 

In the County Court of 
holden at 

I, 

of 

in the of (add occupation of 

deponent)^ make oath and say as follows : — 

1. Ihat 
of 

is justly and truly indebted to 

in the sum of pounds, shillings, 

and pence, for 

2. * That my [the Plaintiff’s] claim is for the price [or value 
01* hire] of Goods which or some part of which were sold or 
delivered [or let on hire] to the said 

to be used or dealt with in the way of his trade [or profession 
or calling] of a 

8.t That I am a person in the employ of the sifid 
and that the facts herein deposed to are within my own know- 
ledge, and that 1 am duly authorired by 
to make this affidavit. 

Sworn at 

this day of 

189 

Before me, 


A Commissioner to administer Oaths in the Supreme 
Court of Judicature in England^ 

Filed on behalf of the Plaintiff, 

f 

Where leave has to be obtained for issue of the sum- 
mons the following affidavit must be used : — 


XXVIIa. — Affidavit foe leave to issue Oedinaey oe 
Default Summons out of Jueisdiction. 

f 


In the County Court of 


61 b 63 Vict.» 0. 
48, u. 

Order V 


I, 


, holden at 


When demand ii 
a debt or liqui- 
dated claim. 


make oath and say as follows : — 
1. — That 
of ‘ 

in the of 

is justly and truly indebted^ 


1 < 


* To be struck out when the claim is over £6 Os. Od. 
t To be struck out where the plaintiff himself makes this affidavit. 
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BhillingB, and 


of 

in the sum of pounds, 

pence for 

or That claim to he entitled When clHim is 

to recover from the sum of 

pounds, shillings, and pence 

damages for 

2.* — That the said within six months When residence, 

from the date hereof, dwelt or carried on business 
within the jurisdiction of this Court, that is to say, 
at in the County of ' diction. 

or That the cause of Action in respect of which 
the said is proposed to be sued When cause of 

arose wholly or in some material part at nm-t 

in the County of within the jurisdiction reliwl on as • 

of this Court. 

That the material facts relied on as constituting J^**^®*®^*®^'* 
the alleged cause of action or a material part thereof 


3. — And I further say, that 1 am a person in the 

employ of the said and that the 

facts herein deposed to are within my own knowledge, 
and that I am duly authorised by the said 

to make this affidavit. 

4. — And I further say, that the said 

is not a domestic or menial servant, a labourer, a 
servant in husbandry, a journeyman, an artificer, a 
handicraftsman, a miner or a person engaged in 
manual labour. 


To be struck out 
where plaintiff 
hiiuself makes 
the affidavit. 


6. — And I further say that claim is 

for the price [or value or hire] of goods which, or 
some part of which, were sold and delivered [or let 
on hire] to the said to be used or 

dealt with in the way of h trade [or profession or 
calling] of a 

Sworn at the \ 

„ this day of 18 J 
Before me. 


To be added 
where a default 
■ummons is 
proposed to be 
issued and the 
amount does not 
exceed £5, and 
the goods do not 
come under the 
description of 
the next clause. 

To be added 
where a default 
summons is 
proposed to be 
issued and the 
claim does not 
exceed £6. 


Fried on behalf of the Plaintiff. 


Upon either of these affidavits (as the case requires) 

being sworn and filed, a summons will issue informing 

# 

• This clause need be used only when proposed Defendant does 

not reside or carry on his business within this Courtis jurisdiction. 
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tbe defendant that, unless within eight days from the 
personal service of this summons, inclusire of the day 
of service, he returns to the Registrar (by post or 
otherwise) one of the notices printed on the summons, 
he will not he allowed to defend and that the plaintiff 
may, without further proof, proceed to judgment and 
execution. 

There are two forms of notice at the foot of the 
summons ; one denying the debt in part and the other 
altogether. On the back is a warning that, if the 
defendant means to avail himself of any of the special 
defences (see forms x to xix) he must at the same time 
also give notice of such special defence. 
p If the notice of defence as to part is given, judgment 
may be signed for the other part. If no notice is 
returned, judgment may be signed for the whole at any 
time within two months after service. But if the 
defendant by affidavit explains his neglect to give 
notice by a statement which satisfies the judge or the 
registrar, and at the same %\me swears to facts which 
shew a good defence to the action, he may be let in to 
defend on terms. 

To encourage the defendant to let judgment go by 
default, the plaintiff may, with the summons, give a 
notice that he will take payment by instalments, 
naming them, and will be bound by that notice. 

The disadvantage of this summons is that it must be 
personally served. But if the plaintiff thinks it can be 
served by himself or some clerk or servant in his “ per- 
manent and exclusive employ ” (or by some person in 
his solicitor’s employ^ he may make a request for this 
mode of service when he enters the case and gives his 
jprsecipe, or order, for the summons. When the service is 
effected by any one but the bailiff, the server must 
make an affidavit of the service, annexing a copy of the 
summons served, according to the form 21 in the collec- 
tion appended to the County Courti Rules. 

15. Where the plaintiff sues for £10 or any larger 
sum up to £50 on a bill, cheque or promissory note, 
within site calendar months after it falls due, and chooses 
to take his remedy under “the Summary Procedure on 
Bills of Exchange Act, 1855 ’* (18 and 19 Viet., c. 67),* 

* This Act, though Vepealed generally by 46 & 47 Viet., c. 49, is 
kept in force as to County Courts by sec. 7 of the repealing Act. 
under which it continues to apply to ffiose inferior Courts or civil 
jurisdiction to which, by Order m Coifooil, it has been raade appli- 
cable. It was made applicable to County Courts by Orders in Council 
of 80 January, 1856, and 27 July, 1868. 
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another kind of default summons is issued. It is 
obtained without an affidavit by the plaintiff ; but the 
Court may require him to deposit the bill, cheque or 
note in the office and to give security for costs. 
(Sec. 4.) 

The summons gives notice to the defendant that, 
within twelve days after the service — which must be 
personal — the plaintiff may proceed to judgment and 
execution ; unless the defendant within the twelve days 
files an affidavit showing that he has a good defence, and 
obtains leave, from the Judge or Registrar, to defend the 
action, 

A copy of the instrument and all its endorsements 
must be annexed to the summons ; and on the back ci 
tbe summons is a statement that the plaintiff claims 
£ for principal and interest, or balance of principal 
and interest, on the instrument and so much for noting 
and bank expenses and so much for Court fees and for 
solicitor’s costs, if a solicitor is engaged. 

The defendant is also anformed that he may obtain 
leave to defend upon application at the Registrar’s 
office supported by an affidavit shewing a defence to the 
action on the merits, or disclosing facts shewing that it 
is reasonable that the defendant should be allowed to 
defend. 

By Order xxxv, rule 1, the defendant is required to 
file, with the affidavit, a copy thereof and to give 
security if required. This security may either be by 
bond according to County Court form 28, to be approved 
by the Registrar, or by deposit. 

By sec. 3 of the Act of 1855 •the Judge may, under 
special circumstances, set aside the judgment and stay 
execution and give leave to appear and defend on such 
terms as may seem just. 

Until the Judge can hear the application, execution 
will be stayed on the defendant giving security (C. C. 
Rules, 1889, O. 35, R. 3). 

Even in an ordinary action there are many other 
steps th^ may be taken ; such as the discovery of 
documents, the administration of interrogatoides, the 
answering them and the examination of witnesses before 
trial. There aje also proceedings out of the common 
course, such as are mentioned in a note at the begin- 
ning of this Class, But I have mostly confined myself to 
such steps in one action as a man of intelligence may 
take for himself in simple cases without being a lawyer, 
and have put the signature of the painty, and not of his 
solicitor, to the forms. 
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1. When one person sells land to another the first 
thing usually done is to sign a contract of sale. Now, a 
contract of sale in itself is a verv simple thing. Thus, if 
I write to a man and say, “ I will sell you Monk^s Grange 
for five thousand pounds,’’ and he writes back simply 
accepting my offer, he thereby becomes the purchaser of 
an estate in fee-simple in the land or— if he knows I 
have a less estate — of all the interest which 1 have in the 
land, including, of course, the 4iimber on it, and all rights 
appurtenant to it. Under this contract I must show a 
forty years* title, which may involve the production of 
deeds, and the production of evidence of facts more than 
forty years old. Whatever deeds or other muniments I 
am Dound to produce in order to prove my title, I must 
be prepared to band over if they relate exclusively to the 
property sold, and, as regards those which I am entitled 
to keep, I must acknowledge the nght of the purchaser, 
his heirs and assigns to their production at all times. 1 
must also prove (as, for instance, by means of maps and 
evidence of possession j that the property to which the 
deeds relate is identical with, or inclusive of, the property 
which I have agreed to convey. 

Again, if I agree, without any conditions, to sell copy- 
hold property, 1 am bound to prove the title of the lord 
of the manor, as well as my own ; and even if the tene- 
ment has been enfranchised, unless it was done under 
the general Enfranchisement Acts, I may have to offer 
proof of the same kind. 

2 . The first thing which the vendor has to do, after 
signing the contract of sale, is to furnish an abstract of 
his title to the purchaser. This sets out in an abridged 
form the deeds and other documents and the evidences 
of births, marriages and deaths on which the title 
depends. The commencement of this abstract is call^ 
the ** root ” of title, and it is 2f6t every deed that will 
serve for a root. Sometimes it is desirable in the 
conti*act to fix the instrument which is to serve as the 
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root ; thoughi if the instrument is more than forty years 
old and is a good root, this is unnecessary 

3. The purchaser is not entitled to require the produc- 
tion of any document dated before the time prescribed by 
law or before the agreed root of title or to require any 
information as to the earlier title ; and, when the docu- 
ments produced recite such earlier documents, he is to 
assume the recitals to be correct, unless the contrary 
appears. (Conveyancing Act^ 1881, s. 3 (3).) 

The expense oi producing any records or other docu- 
ments of title not in the vendor’s possession, and of all 
journeys for that purpose and of getting copies of, or 
extracts from, such documents and of searching for and 
examining certificates, evidences and information not ii| 
the vendor’s possession must be borne by the purchaser 
requiring the same. And if the vendor retains any 
document and the purchaser requires a copy of it, he 
must pay for the copy. {Ihid.^ s. 3 (6) ) 

4. Notwitbiftanding these legislative restrictions of the 
obligations once imposed ^^on the vendor, it is usually 
prudent to qualify his contract to sell with some condi- 
tions. And this may be more important in the case of 
small properties than of large ones, lest the expenses of 
selling should exceed the price, 

♦ By the Vendor and Purchaser Act, 1874, the sixty years’ title 
formerly required is changed into a forty years' title, subject to any 
stipulations to the contrary in the contract^ and the following rules 
are given regulating the respective rights of vendor and purchaser, 
save so far as they may otherwise provide in the contract. 

1. Under a contract to grantor assign a term of years, the person 
who is to take the lease is not entitled ^o evidence of the title to 
the freehold. 

2. Eecitals, statements, and descriptions contained in deeds, 
instruments, statutes or statutory declarations, twenty years old 
at the date of the contract, are to be taken as sufficient evidence, 
save so far as they are proved inaccurate. 

3. Vendor’s inability to furnish purchaser with a legal covenant 
to produce documents of title shall not be an objection to title 
where purchaser will, on completion, have an equitable right to the 
production of such documents. 

4. Whatever covenant for production the purchaser is entitled 
to and requires, is to be furnished at his expense, and the vendor 
is to bear tb^ expense of its perusal and execution. 

6. Where the vendor retains any part of an estate to which any 
documents of title* relate, he shall be entitled to retain such 
documents. ^ 

By the Conveyancing Act, 1881, sec. 13, where the man who 
agrees to grant a lease is himself the bolder of a lease, the person 
vmo takes the underlease is ifot entitled to call for the title to the 
lease. And, by s. 3 (1), the purchaser of an underlease cannot 
demand the title of the lease out of which it is granted. 
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But the framing of those conditions is quite out of the 
power of a non-lawyer, and is a thing which only those 
lawyers who are experienced in conveyancing can do 
well.^ However, there are two kinds of contracts of 
sale which I may usefully give here, each of them re- 
quiring some variation, according to the nature of the 
property sold. The one fixes the price, the instrument 
with which the evidence of title is to begin, and the time 
for completion, and provides that trees are to be taken 
at a valuation. The other merely fixes the price, and 
provides for the sale of the trees ; while all the rest of 
the conditions, both those relating to evidence of title and 
other matters, are left to be settled by a person named 
in the contract. 

The first kind of contract is one which has the advan- 
tage of being complete in itself, and one which the 
Chancery Division would enforce if it were fair and cap- 
able of being carried out ; but the selection of the instru- 
ment which is to serve as the root of title is a thing re- 
quinng the learning of a lavfyer. The second kind of 
contract is one which, after it has been rendered com- 
plete by the framing of conditions, is more likely to suit 
the convenience of each party ; but, until this duty is 
performed by the person employed for that purpose, the 
contract will not be enforced by the Court, because it is 
not complete without a proceeding in the nature of an 
arbitration. 

I will now give the first kind of contract, with two 
variations, and then, in Forms iv., v. and vi., the second 
kind. 

* The conditions will vary according as the property is freehold, 
copyhold, or leasehold, or composed partly of one kind and partly 
of another. They will vary according as the land is subject or 
not to a right of mining, of way^ of water, or to other rights 
impairing the full enjoyment of it by the purchaser ; they will 
vary according as the land is in the occupation of a tenant under a 
lease or otherwise, according as the interest to be sold is an estate 
of inheritance, a life estate, an estate for ^ears, or a reversion ex- 
pectant on the determination of another estate. The conditions 
must fllso take into consideration the land-tax and tithe rent-charge 
and severs -rate, if any. If the timber is not included in the price 
the valuation must be provided for. If a deposit is to be paid ; if 
the title is to be deduced from a later period than the time 
by the law ; if there is to be a limit to the time allowed for rainng 
and answering objecti/'ns, — these things must he specially provided 
for. 
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I. CONTBAOT BOB SaIE OF AN ESTATB IN FbK-SiMPLH.* 


Agreement made this day of [month and year\ between 
A. B., of , and C. D., of 

1. The said A. B. agrees to sell, and the said C. D. agrees to 
buy, the fee* simple estate in the freehold lands and messuages 
called Monk’s Grange, in the parish of Dayton, being 
acres, more or less, with the appurtenances, f at the price of 
£5000, whereof £500 is paid as a deposit at the signing 
hereof. 

2. Trees of every kind, down to the value of one shilling a 
stick, shall be taken at a valuation. 

3. Tiie title shall begin with a conveyance by G. H. and 
another to J. K., dated on or about the day of [moniJ^ 
and year\ and no prior title shall be inquired into. The 
abstract shall be delivered within 14 days and, subject to any 
requisitions or objections which the purchaser may make within 
21 days of such delivery, he shall be deemed to have accepted 
the title ; and, if the vendor is unable or unwilling to comply 
wdth any requisition or satisfy any objection which is insisted 
on, he may rescind this contract, returning the deposit money 
without interest, costs or compensation. 

4. The purchase shall be completed on the day of June 
next, in the forenoon, at the office of S. T., solicitor, at C., 
where the vendor [and all necessary partiesj] will execute the 
conveyance. 

A. B. 

C. D. 


Eeceived this day of [month and year] the sum of 

£500, the deposit on this purchase. 


A. B. 


* The stamp duty on this and the hve following forms is 6d., 
which may be denoted by one or more adhesive stamps. 

t If any portion is let on lease or otherwise, say so, thus : — 
“ Whereor a portion, beini? 60 acres more or less, called the Home 
Farm, is in the occupation of J. S., whose tenancy expires the 
day of [?nonlh and year'll*' or is in the occupation of J. 8., 
as tenant from year to year.” 

X The words in brackets are to be inserted where the estate is 
mortgaged or sn interest is outstanding in any person, so that the 
purchaser shall be satisfied with a conveyance in which the mort- 
gagee or other person joins, instead of requiring the purchaser to 
get separate^conveyances vesting the whole estate in himself before 
completion* Somkimes, when the land is incumbered, the follow- 
lowing condition is added : 

Ine purchaser snail not require any incumbrance to be paid off 
anterior to the convfyance to him; but snail be satisfied if all 
necessary parties join in the conveyance, nor shall he make any 
claim for costs in reference thereto.” 
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II. Thb Likb of a Copyhold Estate of Inhbbitakcb. 

Agreement made this day of [month and year^ between 
A. B., of , and C. D., of 

1. The said A. B. agrees to sell, and the said C. D. agrees to 
buy, the estate of inheritance in possession in the lands called 
Moss End, in the parish of S., comprising 150 [customary*] 
acres, more or less, parcel of the manor of Sherwood, whereof a 
part comprising 110 [customary] acres more or less, and 
known as the Moss Farm, is in the occupation of J. S. as tenant 
from year to year, and 40 acres more or less, known as the Lay 
Fields, is in the occupation of S. T., whose lease expires on the 

day of [month and year], 

2. t The title shall begin with a surrender by G. H. and 
^another [follow clause 3 of Form i.]. 

8. The purchase shall be completed on the day of June 
next, in the forenoon, at the oiEce of the Steward of the Manor, 
when the vendor will surrender [and all necessary parties wdll 
join in surrenderingj]. The purchaser shall pay all the fines, 
fees, heriots, and expenses attendant upon stlrrender and ad- 
mittance. 

4. The title of the lord of the manor shall not be inquired 
into.§ 

6. The vendor shall not be required to identify the present 
description of the lands with the description in the Court roll8,|l 
nor with the former descriptions of any part of the estate. 

A. B. 

C. D. 


III. Coktbact fob Sale of Leaseholds. 

Agreement made this day of [month andyear\ between 
A. B., of , and C, D., of 

1. The said A. B. agrees to sell and the said C. D. agrees to 
buy the leasehold messuage and land called , situate in the 
parish of , being 100 acres more or less, and now in the 
occupation of the vendor and held under a lease granted by 
G. H., of , dated on or about the day of [month and 
y€ar\ at the price of £ , subject to the terms of the said 

lease and to the payment of the [apportioned if] rent of £ 
per annum. 

* Tl^is is where there is a customary acre ; but tie statutory 
measurement may be used. 

t The valuation of trees is omitted, as timber usually belongs to 
the lord of the manor. If this is not so, or there are trees which 
are not timber, insert the clause. v 

1 See note to similf:.' words in Form i. 

{ Where the purchaser is not himself a copyholder of the manor, 
and is not its lord, this clause should be inserted. 

jl The names and boundaries of cV see in the Court rolls often 
diner from the modem names and boundaries. 

Omit this word if the rent is entire. 
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2. Tenant’s iixtures, stock, crops, manure and acts of hus- 

bandry are to be paid for at a valuation to be made by E. F., 
of , at the joint expense of the said parties. 

3. The abstract shall be delivered within 14 days, and, subject 
to any requisitions or objections which the purchaser may make 
within 21 days of such delivery, he shall be deemed to have 
accepted the title ; and if the vendor is unable or unwilling to 
comply with any requisition or satisfy any objection which is 
insisted on, he may rescind this contract, returning the deposit 
without interest, costs or compensation. 

4. The purchase shall be completed on the day of June 

next, in the forenoon, at the office of S. T., solicitor, at C., 
when the vendor [and all necessary parties*] will execute the 

assignment. t 

C. D. 

JIV. Another Form of Contract for Sale op an Estate 

IN Fee-Simple. 

Agreement made this day of [^month and year], between 
A. B., of ,^nd C. D., of 

1. The said A. B. agrees to |pll, and the said C. D. agrees to 

buy, the freehold, messuages and lands, called Monk’s Grange, 
in tile parish of Dayton, being acres more or less, with 

the appurtenances, § at the price of £ , subject to the con- 

ditions hereinafter provided for. 

2. Trees of every kind, down to the value of one shilling a 
stick, are to be taken at a valuation. 

3. The conditions of sale shall be settled to meet the interests 
of both parties, at their joint expense, by ||Mr. E. F., of , 
solicitor, or some counsel to be consulted by him. 

4. Such conditions may provide for payment of part of the 
said price by way of deposit, the taking of the said valuation, 
and the reduction of price by reason if iiny misdescription or 
concealment^f not amounting to fraud, as well as for other 
matters usually provided for in conditions of sale. 

A. B. 

C. D. 

* See note on similar words in Form i. 

f The purchaser is not entitled to inquire into the right of the 
landlord (G. H.) to granf the lease, and, on production of a receipt 
for the last rent due before the actual completion of the purchase, 
must assume •that all the covenants have been performed, unless 
the contrary appears, * 

t For the g;amp duty, see “ Btampa^' and note to Form i. 

J If the land is let from year to year, say so, and if let for a 
term, say when it ei^s. 

11 It is by no means recommended that the j^arties should employ 
the same solicitor, except for the purpose of preparing the condi- 
tions, The gentleman named for that purpose should not be the 
usual adviser of either, or the^person who is afterwards to act for 
either in the sale. 

H As, for instance, if the land were subject to a right of way not 

O 
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V. Anothee Foem of Contract for Sale of a Copyhold 

Estate of Inheeitance, 

Agreement made this day of [mionth and year], between 
A. B., of , and C. D., of 

1, The said A. B. agrees to sell, and the said C. D. agrees to 
buy, the copyhold messuages and lands called Moss End, in the 
parish of S., parcel of the manor of Sherwood, being 

acres more or less, at the price of £ , subject to 

the conditions hereinafter provided for. 

\_Oo on as in 'Form iv, omitting clause 2 if the trees are all 
timber and timber belongs to the lord.] 

A. B. 

C. D. 

VI. Another Form of Contract for Sale of Leaseholds. 

Agreement made this day of [month and year], between 
A. B., of , and C. D., of 

1. The said A. B. agrees to sell, and the said C. T). agrees to 

buy, the leasehold messuage and lands called , in the 

parish of , being acres more or ll^ss, and now in 

the occupation of X. Y., as tenant from year to year [or as the 
case may he], and held under a fease granted by G. H. , of 
dated on or about the day of [month and year], at the 

price of £ , subject to the terms of the said lease, and to 

the payment of the [apportioned*] rent of £ per annum, 

2. The sale is subject to the conditions hereinafter provided 
for. 

[Qo on as in Form iv, omitting the 2nd clause.] 

A. B* 

C. D. 

5. I will now give the forms of conveyances of free- 
holds in fee-simple and of leaseholds, and of a covenant 
to surrender copyholds.f This is not done with a view 
of making the non- lawyer his own conveyancer, but to 

apparent, or a small portion were copyhold, or a right of mining 
had been granted under a small portion, but did not interfere with 
the enjoyment. It often happens that these things are not specified 
from inadvertence, and in such case the Court of Chancery will 
usually require an abatement of the price. “ The above words enable 
the person who prepares the conditions to make the proper modi- 
fications. ^ 

♦ Omit this word if the rent is entire. 

f Copyholds are conveyed in a particular manner^of which we 
cannot treat here. The deed executed on the sale is a covenant on 
the part of the vendor to surrender to the purchaser ; but the actual 
conveyance is the surrender by the vendor to the lord of the manor 
and the granting again of the lands by the lord to the purchaser, 
memorials of wnich transactions are entered on the rolls of the 
manor. Copies of these are deliverq^ out to the purchasers, and 
thus the land is said to be held by copy of court-roll, whence the 
name copyhold* 
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famiJiarise him with the simpler forms of instruments 
used for passing these sorts of property. 

But first I ought to state, in regard to these deeds 
and nearly all others, (1) that they must be written on 
paper or parchment ; (2) that the conveying pai*ty 
and every covenanting party should sign them,* and put 
his finger on the seal or wafer set opposite his name, 
saying, “I deliver this as my deed,” or words to that 
effect ; (3) that as a general rule, deeds are valid, though 
there be no witness to the execution of them. 

Conveyances of land in Middlesex should be attested 
by at least one witness, because the memorial which has 
to be registered is to be attested and sworn to by 
witness who is “ where practicable ” to be a witness to 
theconveyance itself. (Land Registry Middl esc, c Deeds Act, 
1891.) If the land is in Yorkshire, there should be one 
witness for the purpose of the memorial, but, instead of 
a memorial, th# deed may be registered at full length. 
Yorkshire Registries Act, 1884, secs. 5, 6.) 

And (4) that they cannot be given in evidence unless 
they are stamped. But the stamp can be affixed to the 
following conveyances at any time within thirty days 
after their first execution without penalty, and at any 
time afterwards on payment of a penalty of £10, and 
when the duty exceeds £10 interest thereon. See “ Con- 
veyance on Sale ” in the chapter on stamps. 

6. The reader, if familiar with the prolixity of most 
of the conveyances made before 1882, will be struck with 
the brevity of the forms which follow; but he must not 
conclude that they are, on that ac(jjDunt, imperfect. The 
abridgment is due to the legislature, and is effected 
chiefly in three ways. 

It had been the practice to set out in a conveyance of 
land all sorts of easements and rights which might belong 
to it, such as commons, ditches, fences, ways, water- 
courses, etc., generally known by the term “ appurte- 
nances,” and also to name certain things which were 
really part^ of the land, such as buildings, cellars, court- 
yards, etc. Now the conveyance of land is made to imply 
the mention of all these things, many of which need 
never have oeen mentioned at all. 

The words “ in/ee simple,” “ in tail,” etc., are made to 
do duty for the old, and more numercAs, words of time- 
section, and — what saves more writing still — the cove- 
nants are altogether onjjtted. Before 1882, covenants 

* But some one else may sign for the party in his presence or 
may guide his hand. [See Forms of Attestation in Class JSC//.] 
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were inserted at length, varying in character according 
to the capacity in which the person conveyed ; differing 
according as he was selling as absolute owner, trustee or 
mortgagee or was making a voluntary settlement. But 
since 1882 the words expressing the capacity in which 
the conveying party conveys are made to imply all the 
covenants (such as for title, against incumbrances for 
further assurance, etc.) as would be suitable in a con- 
veyance by a person so acting. Thus, “ as beneficial 
owner,” “as trustee,” “ as mortgagee,” “as settlor” are 
made by the Conveyancing Act of 1881 to supply the 
place of so much writing, which is set out in the statute 
instead of in the deed. 

VII. CONVEYANCB OF FbEEHOLDS IN FeE-SiMPLE. 

This Indenture, made the day of [month and year\y 

between A. B., of , esquire, of the one part, and C. 1)., 

of , yeoman, of the other part, Witnesseth as follows: 

In consideration of £200 paid on the execution hereof by the 
said C. 1). to the said A. B. (the receipt whereof the said A. B. 
acknowledges) the said A. B. as heneficial owner conveys unto 
the said C. D., to hold unto and to the use of the said C. D, in 
fee-simple the premises described in the Schedule hereto, with 
their legal and usual appurtenances. 

In Witness whereof the parties hereto have hereto set their 
hands and seals the day and year first above written. 

A. B. [Seal] 

C. D. [Seal] 

Signed, sealed, etc. [follotv one of the forms of attestation in 
Class X£L\ 

Schedule. 

All that messuage or f \rmhouse, buildings and several closes 
of land called Monk^s Grange, situate at , in the county 

of , bounded on the N.W. and N.E. by land of Lord S., 
on the S.W. by the York lioad, and on the S.E. by Hillsborough 
Common, and com})rising as follows : 


Name. 

1 Description. 

1 

1 Conte^its A.K. P. 

1 i 

Occupation. 

Homo Close 

t 

Pasture 

( 

t 

1 

i 

1 


Orchard 

1 

I 

1 

JL 

Garden 

Brick Field Close 

Pasture 

; 

) 

c 

{> The Vendor. 

1 

East Marl Field . 

! t Arable 


1 

West Marl Field. j 

Arable 


J 


i 

~*r 

A. B. 

C. 1). 
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7. If the purchaser, who prepares his conveyance, or 
has it done by his lawyer, desires that his widow’s right 
to dower out of the purchased lands should be barred, a 
few words can be introduced for that purpose. Dower is 
the widow’s third of her husband’s lands to be enjoyed for 
her life. If the husband sells or mortgages the land, or 
devises it by his will, this right does not arise, and the 
husband can always bar it, not only by any of these 
means but by any deed in which he declares it to be 
barred. It is therefore only where the husband has not 
barred the dower and has allowed the land to desceyid to 
his heir that the widow has the right at all, and there 
can be no reason for depriving her of her dower in favour 
of her child or step-child ; still less in favour of a mor# 
remote heir of her husband. In spite of this, however, 
after the Act of 1833, which authorised a declai'ation to 
bar dower, it became the practice to insert such a decla- 
ration in eve^'y purchase deed. If such a thing is 
desired, insert as paragraph 2 of the above deed a 

VIII. Declaration to Bar Dower. 

It is declared that no widow of the said C. D. shall be 
dowable out of the premises. 


8, Upon executing the purchase deed last above given 
the vendor will hand over all the title-deeds which belong 
exclusively to the property sold ; but if there are any 
documents of title which belong to property which the 
vendor retains, be will acknowledge the purchaser’s right 
to their production as follows : 


IX. Conveyance in Fee-Simple where Vendor kee?s 

THE Title-deeds. 

\_FoUoto the conveyance numbered vii. down to the end of 
paragraph 1, inserting first before '^Schedule,” and then 
proceed^] * 

2. The said A. B. hereby acknowledges the right, of the 
said C. D. to production of the documents of title mentioned in 
the 2nd Schedule hereto and to delivery of copies thereof, and 
hereby undertake!^ for the safe custody thereof. 

In witness whereof, etc. \_foUow witnee^ing clause^ execution 
and attest ation, as in 


SCHEDULE I. 

[^Follow Schedule of FormJ] 
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Schedule 1 1. 

1 June, 18 — . — Indenture between W. B., of tbc first part, 
S. J., of the second part, and X. and Y., trustees, of the 
third part, being the settlement on the marriage of the 
said A. B. and S. his wife. 

3 May, 18 — . — Indenture between the said Y. of the one part 
and the said A. B. of the other part, whereby Y., as sur- 
viving trustee of the said settlement, conveys to the said 
A. B., as the only son of W. B. and S. his wife, both 
deceased. 

A. B. 

C. D. 

Witness E. F. 

\JResidence and occupation.'] 

^X. Covenant to Suerendee Copyholds to a Puechaser. 

This Indenture, made the day of [month and year] 

between A. B., of , of the one part, and C. D., of , 

of the other part, Witnesseth as follows; — 

The said A. B., in consideration of £ p^^id to him by 

the said C. D. (the receipt whereof the said A. B. acknow- 
ledges) as heneficial otoner covenants with the said C. D. that 
he, the said A. B., or his heirs and all other necessary parties 
(if any), will forthwith, at the cost of the said C. D., his heirs 
and assigns, surrender the hereditaments described in the 
schedule hereto into the hands of the lord of the manor of 
Sherwood. To the use of the said C. I)., his heirs and assigns, 
according to the custom of the said manor. 

In witness, etc. [follotv the clause as in Form vii]. 

The Schedule. 

[5^^ out the closes with acreage and occupation^ with map if 
necessary y andy if they fcre otherwise described in the Court 
rolls of the manor y say “ which premises are thus described on 
the Court rolls of the manor and then give them as so de- 
scribed.] 

JXI. Assignment of a Leasehold on a Sale by the 

Lessee. 

This Indenture, made the day ^of [month and year], 

between A. B., of , of the one part, and C. D., of , 
of the other part, Witnesseth as follows : — 

* This instrument, which is to be kept by the purchaser, is 
usually executed immediately before vendor surrenders the sold 
tenement into the hands of the lord. The surrender itself will 
have been prepared by the steward of the manJr, and engrossed on 
parchment like the re^ of the rolls of the Court, and the purchaser 
will have a copy of it and of the admittance. 

t The full purchase- money. 

{ This must he executed in duplicate, because of the covenant 
for indemnity, and the lessee must keep the deed executed bj" the 
person to whom he assigns. 
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1. The said A. B., in consideration of £ paid to him by 
the said C. D. (the receipt whereof the said A. B. acknowledges), 
as beneficial owner assigns unto the said C. D., his executors 
and administrators, the premises described in the schedule 
hereto, with their legal or usual appurtenances, during the 
subsisting residue of the term of years created by a lease 
dated the day of \_month and yeai^y from G. H., of , 
to the said A. B. 

2. The said C. D. covenants with the said A. B. that he, the 
said C. D., his heirs, executors, administrators, or assigns, will 
discharge and keep the said A. B., his heirs, executors and 
administrators, indemnified against all liabilities under the said 
lease subsequent to tlie date of these presents. 

The Schedule. t 

[^Describe the 'premises as in the Lease,'\ 

In Witness whereof the parties hereto have hereto set their 
hands and seals the day and year first above written. 

^ A. B. [Seal.~ 

C. D. ISeaV 

Signed, sealed etc. {^follouo %ne of the forms of attestation in 
Class 

*XII. The Like wheee the Vendoe is not the Oeiginal 

Lessee. 

\_Follow the last preceding form down to and including the 
loords from G. H., of f and then proceed"^ 
to X. Y.,f and now by mesne assignments and operations of 
law vested in the said A. B. 

2. The said C. 1). covenants with the said A. E. that he, the 
said C. D., his heirs, executors, administrators or assigns, will 
discharge and keep the said A. B.,*his heirs, executors and 
administrators, indemnified against all liabilities under the said 
lease subsequent to the date of these presents. 

The Schedule. 
in the last preceding form ^ 

In witness, etc. [as in the last preceding form\ 

A. B. [SeaU 

* C. D. SeaL^ 

Signed, sealed etc. [follow one of the forms of attest^ition in 
Class XIII 

f- 

* This must be executed in duplicate, for the reason mentioned 
in the note to the last preceding form, and ^he assignor must keep 
the deed executed by the person to whom he assigns. 

f The original lessee. 
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^EQUITABLE MORTGAGE. 


9. The effect of a mortgage maybe produced by deposit- 
ing the title-deeds of real property, or a material portion 
of them, to secure a debt, even though no written memo- 
randum of the transaction were made. This is called 
an equitable mortgage^ because the Courts of Equity (i, e. 
the Chancery Division and the County Courts in their 
equitable jurisdiction) will consider the land as pledged 
for the debt, and will decree a preclosure on its being 
claimed by the person with whom the deeds are de- 
posited. 

♦ If, therefore, you desire to obtain a security for a past 
debt or a present advance, you may take a deposit of 
your debtor’s title-deeds, or a material portion of them.f 
But to make the matter perfectly clear a memorandum 
like the following should be entered into 


XIII. Memorandum or Deposit of Title-deeds. 

Memorandum. — The muniments of title to the property called 
the Reeve’s Close, specified in the Schedule hereto, have been 
deposited by A. B., of , with C. D., of , to secure 
£ advanced to the said C. D., with interest at £ per 
cent, per annum. Dated this day of Imonth and year\» 

A. B. 

Schedule. I 


If the creditor is to be entitled to a legal, as distin- 
guished from an equitable, mortgage, a clause to that 
effect should be added. If there is to be no power of 
sale, the agreement must expressly say so. The follow- 
ing may be the form : — 

♦ The other forma of mortgage are numerous and lengthy. They 
are omitted here because circumstances hardly ever reouire the 
non-lawyer to use them for himself, and the lawyer will nnd them 
in great abundance in books with which he is familiar. * 
t The. lender must try to get the last conveyance if possible, 
because otherwise that may have been deposited already, or may be 
afterwards deposited, with some one else, and there may be a ques- 
tion as to the rights of that person. 

J Here state the deeds by the dates and paAies, and the other 
documents, and let A. L. sign the schedule. 
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XIV. The Like with Agreement foe an Aotttal Moet- 

GAOE. 


[Follow the preceding form down to per annum^' and then 

go on as follows.'] 

The said A. B. undertakes, on demand, to execute to the said 
C. D., his executors or administrators, or as he or they may 
direct, a legal mortgage of the premises,’**' and to pay all costs, 
charges and expenses of preparing, completing, and incidental 
to the said mortgage. 

Dated this day of [month and year]. 


A. B. 


SCHEBFLE.t 


DECLARATION OF TRUST. # 

10. This is an instrument whereby the person who 
executes it declares himself to be a trustee of certain 
property for another. A declaration of trust is appli- 
cable to property of every kind ; and a man may be so 
situated in respect of property as to find it the only con- 
venient form of disposition. Where one person has 
property which he wishes to acknowledge to be the 
property of another, a declaration of trust is well suited 
for effecting his object. Owing to the infancy of the 
person to be benefited or the number or variety of in- 
vestments, any other form of conveyance may be imprac- 
ticable. For example, the property represented by a 
bond, policy of insurance, or deposit receipt can be 
made to pass by means of a few words indorsed or under- 
written without a formal assignment or even attestation. 
(See Form xv and those that fblk)w it.) Again, suppose 
a man possessed of large real and personal property, 
consisting of estates of inheritance, freehold and copy- 
hold, estates for life, and leasehold, some parts of which 
are in possession and others in remainder and consisting 
also of funded stock, shares, securities and money at a 
bank : by means of two lines signed by himself, he may 
transfer the whole or any part of this property to another. 
[See Forfu xv.] If he desii’es that several shall take the 
property, some for life and others on the death of the 
former, a*few more lines of writing will effectuate the gift. 
This instrument is of great use when a man is dying, be- 
cause.it is brief %.nd requires no seal ^d no witness, and is 

* If there is to be no power of sale, say here “ without a power 
of sale,'* otherwise the mortgage will confer that power by virtue 
of the Conveyancing Act, 1^81, secs. 19 and 20. 

t Here state the deeds by the dates and parties, and the other 
documents, and let A. B. sign the schedule. 
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equally valid though a will has been made. It should 
be remembered, however, that the gift is irrevocable 
when once made, though the instrument never leaves 
the possession of him who makes it, nay, though he 
destroy it, so long as any evidence remains of it. 


XV. General Form op Declaration of Trust in Favour 

OF One Absolutely. 

I, A. B., of , declare that I hold all the property com- 
prised in the following schedule, in trust for C. D., of , 
absolutely. Dated the day of [month and year]. 

A. B. 

* Signed in the presence of 

c G. H. 

Schedule. 

My lands called the Limekilns, in the parish of , in the 
county of 

My reversion or remainder in the lands called Land*s End, 
in the parish of , in the county of , expectant on 

the death of John Doe. « 

My twenty shares numbered 501-520, in the Taff Vale Iron 
Company. 

A. B. 

Whenever you wish to assign, either by way of gift or 
security, property which is not transferable by delivery, 
as a bond, policy of insui'ance or a share in a joint-stock 
company, the safest way is not to attempt to prepare a 
legal assignment, but to make yourself a trustee of the 
property for the person to whom you propose to give it. 
The following form m^y, in such a case, be indorsed 
on the instrument the benefit of which you wish to 
assign : — 


XVI. Declaration of Trust to be Indorsed on a Title- 

deed. 

I declare that I hold the property conjprised in the within 
fdeed in trust for C. D. Dated the day of [month and 
year]. 


XVII. Declaration of Trust of Share of a Deceased’s 

Estate. ‘ 


I declare that I hold my share of the estati 3 of my deceased 
brother Oliver upon Irust for C. D. Dated this day of 
[month and year]. 


A. B. 


♦ But a witness is not necessary, f hough desirable ; nor need 
there be any sealing or delivery, for it need not be a deed, 
t If not a deed, say “ instrument.” 
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XVIII. Beclahation of Teitst of a Deposit in a Bank.* 

I declare that 1 bold the money represented by the within 
deposit receipt in trust for C. D. Dated this day of 
{month and vearl. 

A. B. 

XIX. Assignment foe Value of Goodwill^ Stock, and 

Book Debts. 

This Indenture, made the day of [month and year], 

between A. B., of , tailor, of the one part, and C. IX, of 
, tailor, of the other part, Witnesseth as follows ; 

1. The said A. B., in consideration of £ paid to him by 

the said C. D. (the receipt whereof as purchase-money is hereby 
acknowledged), as beneficial otonerf assigns unto the said C. T). 
the goodwill of the business of a tailor carried on by the said 
A. B. at street, in the City of , together with the 

book and other-^ebts and stock- in-trade J of the said business 
specified under their respective headings in the first schedule 
hereto. • 

2. The said A. B. covenants with the said C. B., his executors, 
administrators, and assigns, that he, the said A. B., and every 
person claiming under or in trust for him, will, at the cost of 
the said C. D., his executors, administrators or assigns, do and 
suffer all things required for introducing him and them to the 
customers of the said A. B. And that the said A. B. will not 
directly or indirectly carry on, be concerned or engaged in or 
permit his name to be used by any person or company for the 
business of a tailor at any place within miles of the Town 
Hall of the City of aforesaid. 

3. The said C. B. covenants with Die said A. B., his executors 
and administrators, that he, the saia C. D,, will discharge and 
keep the said A. B. and his estate indemnified against the 
liabilities specified in the second schedule hereto ; but so that 
this covenant shall not be enforced so long as the said A. B. 
and his estate are kept so indemnified. 

In Witness whereof the parties hereto have hereto set their 
hands and seals the day and year first above written. 

A. B. [Seal’ 

• C. B. [Seal] 

Signed, sealed, etc. [follow one of the forms of attestation 
given in (Mass X//]. 

* To be indors^ on the deposit receipt. 

t The words in italics imply the necessafy covenants for right to 
assign and further assurance. (Conveyancing Acty 1881, s. 2 [i and 
v], and 8. 7.) 

J If the vendor of tb# business has a lease of the business 
premises^ or a larger interest in them, they should be assigned by a 
separate instrument. 
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The First Schedule. 

Book and other Debts, 
Stock’in^ Trade, 

The Second Schedule. 
[^Insert liabilities,'] 

Witness E. F. 

\JResidence and occvpation,] 


A. B. 
C. D. 


’^XX. Assignment of Life Policy for Value by 

Indorsement. 

♦ I, A. B., of , in consideration of £100, do hereby 

assign unto C. B., of , his executors, administrators and 

assigns, the within policy of Assurance for £200 upon my life, 
granted by the Union Assurance Company the day of 

^monih and year]^ and numbered , and^ll present and 
future bonuses and benefits thereunder. 

In Witness whereof 1 have hereto set my handf this 
day of {month and year]. 

Signed and delivered by the said' 

A. B. in the presence of me, . p 

{residence and occupation ] . J 

Received of the said C. D. the sum of £100, being the con- 
sideration above mentioned. 

A. B. 

Witness E. F. 


XXI. Voluntary Assignment^ of Life Policy to Wife. 

t 

I, A. B., of , in considcmtion of the natural love and 
affection which I bear to my wife C. B., and of the payment by 
her of the future premiums, do hereby assign unto my said 

♦ This and the following form are under the Policies of Assurance 
Act, 1867, and require a written notice of their date and purport to 
be given to the Company at its principal pjace of business, as in 
Form XXV in Class II. If the assignment is not by indorsement, 
but separate, omit the word “ within.” ^ 

t A seal is not necessary, but, if it is intended to make the in- 
strument a deed, insert “ and seal ” after “ hand,” and “ sealed ” 
after “ signed ” in the attestation. • 

I By sec. 47 of the Bankruptcy Act, 1883, if within two years 
after the date of any voluntary conveyance thfe conveying party 
becomes bankrupt, or MThat the Act makes equivalent to bankrupt, 
the conveyance will be void against the trustee in bankruptcy, and, 
if the bankruptcy happens within ten years, the conveyance will be 
void against the trustee unless the perstns claiming under it prove 
that the bankrupt, when he made the conveyance, could pay ^ his 
debts without the aid of the property conveyed. 
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wife C. B., her executors, administrators and assigns, the within 
policy for £200 upon my life granted by the Assurance 
Societ}’ the day of \month and year\ and numbered , 
and all present and future bonuses and benefits thereunder. 
And as to any interest in the said policy which is not hereby 
effectually assigned, I declare myself a trustee thereof for my 
said wife, her executors, administrators and assigns. In 
Witness whereof I have hereto set my hand this day of 

Imonth and year\ 

Signed and delivered by the said 
A. B. in the presence of me, 

E. F. 

^residence and occupation^],} 


ABSOLUTE BILLS OF SALE. 

11. These instruments arc dealt with here because, 
unlike the co^ditiona] bills of sale comprised in Class 
II, the^ are not redeemable securities but absolute 
conveyances. They are tontrolled by the Act of 1878, 
by sec. 10 of which every such bill is required to be 
attested by a solicitor who is to explain its effect to the 
grantor before execution, and to state in his attestation 
that he has done so. Seven days are allowed for its 
registration (see Class II), which is effected by produc- 
ing to the Registrar the original duly stamped and 
filing a copy with the affidavit as to execution, (fcc. 
(See Class II, Forms viii — x.) 

The conveyance of the chattels being absolute, the 
grantee may, as between himself and the grantor, take 
possession of them at any time? but if the grantor has 
given another bill of sale of the same chatteJs which is 
registered first, it will have priority. (Sec. 10.) 

If, during the seven days and before registration, the 
grantor is adjudicated bankrupt, the bill of sale is pro- 
tected, and so it is if the bankruptcy happens after 
registration. Within the seven days and afterwards, 
if registered, the bill of sale will be good against the 
grantor’s execution creditors. 

But an absolute bill of sale may be void as “against 
the grafitor’s creditors by virtue of the Bankruptcy 
Act, 1883, whi^h cannofr be fully explained here. It is 
enough to say that if the grantojj becomes bankrupt 
within three months of the execution of the bill of sale, 
it will be void against creditors in the following cases : — 

(1) If it is given \fith the intention of fraudulent 
preference ; 
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(2) If it is an assignment of the whole of the grantor’s 
property for a past debt or for a greatly insufficient 
price ; 

(3) If it is made by a trader and conveys away so 
much of his property that it will disable him in his 
trade. 

XXII. Absolute Bill or Sale. 

Know all men by those presents that I, A. B., of , in 

consideration^ of £50 now paid to me by C. D., of , the 

receipt whereof 1 hereby acknowledge, as heneficial ownerf 
convey to the said C. D. All the furniture and household effects 
in and about the tenement occupied by me at aforesaid, 

and which are specifically described in the schedule^ hereunder 
^^ritten. 

The Schedule. 

[^Rere describe the articles in the way in which a person 
tohose business it is to describe them would do ^o.] 

In Witness whereof I have hereto set my ha»d and seal this 
day of [month and year']. 

•’ A. B. 

Signed, sealed and delivered by the within-named A. B. in 
the presence of me, the undersigned J. S., of No. 1, Gallows 
Gate, in the City of York, a solicitor of the Supreme Court, 
who before the execution hereof by the said A. B. explained to 
him the effect hereof. § 

J. S. 

E-eceived the sum of £50, the consideration above mentioned. 

A. B. 

12. In the body of the bill of sale the nature of the 

articles to be conveyed should be described generally, as 

• 

All the crops of and other crops liow growung upon the 

lands known as Pond End, near , in the county of , 

being 100 acres or thereabouts, in the occupation of the said 
A. B., and which are specifically described in the Schedule 
hereto. 

^ The consideration need not amount to £30, as it must do in 
bills of sale given as securities for money (see Class II), which are 
governed by the Act of 1882. • 

f These words, by force of the Conveyancing and Law of Pro- 
perty Act,* 1881, s. 7 a, imply covenants for right to convey quiet 
enjoyment, freedom from incumbrances, and further ^assurance, 
which are, therefore, omitted. 

t A Schedule is usually convenient, but is not Necessary, as it is 
in bills of sale given as ♦ecurities for money. If the articles are 
few, they can be described in the body of the document. 

J The affidavit for the registration of this bill of sale must depose 
to its being explained before execution is well as to the other facts 
required to be established, and may be in the form of affidavit by a 
soheitor given in Class II, Form xii. 



CLASS IX. 


207 


All the trade machinery, plant and implements of trade now 
upon the premises occupied by the said A. B., and known as 
the Imperial Saw Mills, in Street in the Borough of 
Southwark, and which are specifically described in the Schedule 
hereto. *And also all trade machinery, plant and implements 
of trade which shall be brought on the same premises in sub- 
stitution for or in addition to the articles hereby assigned or 
any of them. 

All the book debts now due or coming due to the said A. B. 
in his business of a , and which are specifically, etc. 


POWER OF ATTORNEY. 

13. A power of attorney is an instrument by wbiclj 
you empower another to act in your name. If it is not 
given for value and contains no provision for its dura- 
tion, it may be revoked by a deed of revocation, or, if 
not under seal, by a merely written or a merely verbal 
revocation. If will be revoked by your death, lunacy 
or bankruptcy and, in general, by your doing any of the 
acts for yourself which you have empowered your at- 
torney to do for you. If, however, the power is given 
to your attorney for value, as, for instance, by way of 
security or as incidental to property or rights which 
you have transferred to him, it is irrevocable. 

The person who gives a power of attorney is called 
the “ donor,” and the person authorised to act under it 
is called the “ donee,” or the ‘‘ attorney.” 

A married woman, whether an infant or not, may, as 
if she were of full age and unmarried, appoint an 
attorney by deed to do any acl or execute any deed 
which she might herself do or execute {Conveyancing 
Acty 1881, s. 40). But if the deed is of a sort which 
I’equires her to “ acknowledge ” it after a separate 
examination before a commissioner, she cannot appoint 
an attorney to execute it. 

If the donee does* any act or makes any payment in 
good faith in pursuance of the power and it turns out 
that, witht)ut the donee knowing it, the donor had pre- 
viously revoked the power, or had died, or had become 
lunatic 09 of unsound mind, or bankrupt, the donee 
does not thereW become liable for what he has done. 
{Conveyancing Act, 1881, s, 47.) 

If the power of attorney is giveif for valuable con- 
sideration and is expressed on its face to be irrevocable, 

♦ After-acquired property may be conve3'ed by an absolute bill 
of sale. 
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and a person agrees to buy, to lend money or to take 
a lease or otherwise deals for value under the power, 
the power cannot be revoked by the donor without the 
consent of the donee, nor by the donor’s death, mar- 
riage,* lunacy, unsoundness of mind or bankruptcy. 
And the acts done by the donee will be valid notwith- 
standing the donor’s attempted revocation or the hap- 
pening of any of the events mentioned. {Conveyancing 
Act, 1882, secs. 1, 8.) 

If the power of attorney, whether given for valuable 
consideration or not, is expressed on its face to be 
irrevocable for a specified time, not exceeding a year 
from its date, then, in favour of a person dealing as 
above mentioned, it will be irrevocable for the specified 
time notwithstanding an attempted revocation or the 
happening of any of the events referred to in the pre- 
ceding paragraph. And the acts done by the donee 
under the power are to be valid notwithstanding such 
act or any such event. {Ihid.y s. 9.) 

A power of attorney the execution of which is verified 
affidavit, statutory declaration or other evidence, 
may be deposited, together with the verifying instru- 
ment, in the Central Ofiice of the Supreme Court. The 
file of these documents may be searched and copies may 
be made and stamped as office copies and may then be 
given in evidence instead of the original. {Ibid., s. 48.) 

A power of attorney usually authorises the donee to 
do acts and execute instruments for the donor in the 
donor’s name; but the donee may, if he thinks fit, 
“ execute or do any assurance, instrument or thing in 
and with his own name and signature and his own seal 
where sealing is required,” and this will be equally 
effectual. {Ibid^, s. 46.) 

The following is an authority to execute a deed : — 

XXIII. POWEE OF AtTOENEY TO EXECUTE COMPOSITION 

Deed and Receive Composition. 

/ 

I, A. B., of , by these presents appoint C. 1)., of , 
my attorney, for me and in my name to execute a certain 
Indenture dated the day of \_month and year], andf 

expressed to be made between E. F., of the first part,. G. H., of 
the second part, and me, A. B., and the several other creditors 
of the said E. P., of the third part, and to demand and receive 

* This applied to a female before the Married Woman’s Property 
Act, 1882, but is of little importance since that Act. 

f Describe the deed by the date and J-Jie parties and, if necessary, 
the objects. The deed here described is a debtor and creditor deed 
and the subsequent language is applicable to it alone. 
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for me and in my name all moneys payable to me under the 
said Indenture, and to do all acts that may be necessary for 
receiving and recovering such moneys, and on payment or 
recovery of the same to execute all instruments that may be 
requisite for releasing or acknowledging the same. 

And I undertake to ratify tlie execution of the said Indenture 
and all other legal acts done by my said attorney in the pre- 
mises by virtue of these presents. In Witness whereof I have 
hereunto set my hand and seal this day of [month and 

A. B. 

Signed, sealed and delivered in the presence of 

J. K. 

[Residence and occupations^ 

XXIV. Power of Attorney to Receive Debts and • 

Distrein for Rent. 

I, A. B., of , hereby appoint C. D., of , my 

attorney for me, and in my name to do and suffer as follows ; — 

1. To receive, %pe for, and recover all sums of money due or 

coining due to me, or which my said attorney may think to bo 
so due or coming due. » 

2. For the purposes above mentioned to institute or take part 
in legal and bankruptcy proceedings, to submit to arbitration^ 
settle and compound for any debt or claim and to receive part 
thereof, and to execute any deed of composition, letter of 
license, or other instrument relating thereto. 

3. To distrein for rent in arrear. 

4. In his discretion to allow any just deduction from or set-off 
against any of such sums of money. 

5. To pay, satisfy, settle, compound, or pay less for any debt 

due or which my said attorney may think to be due from me, 
and any claim in respect of money or personal property that 
may be made against me. * 

6. For the purposes above mentioned to execute all such 
receipts, discharges, releases, transfers, assurances, acknow- 
ledgments or other instruments as may be requisite, usual or 
convenient. 

7. And from time to time to appoint any attorney or attorneys 
under him for any of « the purposes above mentioned, and to 
revoke such appointments. 

8. This power of attorney shall be irrevocable for 

^^months from its date. * 

In Witnefs whereof I have hereto set my hand and seal thU 
day of [month and year'\. 

• A. B. 

Signed, sealed, etc. [follow one of the' forms of attestation 
given in Class XZJ]. 

E. F. 

[Residencf and occupations^ 

^ Not more than a year*. 

P 

t 
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The following is a form of power of attorney by a 
person going abroad giving ample powers for the 
management of his affairs during his absence, but not 
authorising a sale or mortgage. Caution is required in 
the choice of the person who is to receive authority so 
extensive. 

XXV. Power of Attorney by One Goino Abroad. 

1, A. B., of , being about to go to Canada, hereby 
appoint C. D., of , my attorney in everyplace but Canada,* 
for me and in my name to do and suffer as follows : — 

1. To make and enforce claims in respect of all moneys and 
other property and all interests now belonging or hereafter to 

^ belong to me, or which my said attorney may think so to 
belong in respect of any real or personal propert}’, and all other 
claims whatsoever. 

2. To submit to arbitration, compromise, settle, compound or 
take less for any such claims. 

3. To pay, satisfy and comply with any pecuniary, proprie- 
tary or other claims that may be made against me, whether 
capable of being legally established or not. 

4. To submit to arbitration, compromise, settle, compound or 
give less for any such claims. 

6. To institute or become party to any legal proceedings, 
whether by petition or otherwise, by me or at my instance ; to 
join or concur in any legal proceedings by others representing my 
interests, or which shall be thought beneficial to my interests, 
and to become party to and defend any proceedings against me 
or adverse to my interests, and to become party to any refer- 
ence to arbitration. 

6. To take possession of, deal with and manage my real 
estate as effectually as I might myself do, and in particular to 
cultivate my lands or lei them or any part of them to tenants, 
to cut trees and other wood for sale or repairs, to build, pull 
down and repair buildings, to insure buildings and other pro- 
perty against injury, to arrange with tenants and make allow- 
ances to them, to accept surrenders from them or evict them, 
and to distrein for rent and services. 

7. To deal with and manage my personal property as effectu- 
ally as 1 might myself do, and in particular to execute transfers 
of my shares in corpomtions, to vote for me where permissible 
at any^meetings of such corporations or of any of the members 
thereof, and to appoint proxies to vote for me at .any of such 
meetings, and to receive for me all shares, stocks, funds, 
interest, bonuses, and other money "and things now or at any 
time payable to me ty any corporation. 

8. To invest any moneys of mine in any of tbe public or 

* It is very important to state itf what part of the world the 
attorney hereby appointed may act, since otherwise it might be a 
question whether oe could even act in Scotland or Ireland. 
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parHamentary funds or stocks, or in Government or real 
securities in England and Wales, and from time to time to vary 
such investments, and, pending investment, to deposit the said 
money in any bank. 

9. In the execution of any of the powers hereby conferred to 
execute or sign any deed or other instrument in writing, and in 
particular on recovering or receiving money or other property 
or receiving the rendition, assurance, satisfaction or acknowledg- 
ment of any right or interest in my favor and upon paying, 
rendering, assuring satisfying or acknowledging any money, 
claim, right or interest adverse to me to give or execute such 
receipts, discharges, releases, assuinmces and acknowledgments 
as may be requisite, usual or convenient. 

10. (Tcncrally to do, execute and sufFer every such other act, 
deed, writing, matter and thing for me and in my name as th% 
said C. I), may think necessary or expedient in execution of the 
powers hereby conferred and in and about my concerns. 

11. From time to time to appoint any attorney or attorneys 
under him, and to revoke such appointments.* 

12. No specification of any particulars herein shall affect 
the generality of any powers hereby conferred. 

13. This power of attornej^ shall he irrevocable for a year 
from its date.f 


In Witness whereof I have hereto set my hand and seal this 
day of \montli and tfear\ 

A. B. ISea^ 

Signed, scaled, etc. [follow o?ie of the forms of attestation 
giren in Class AT/]. 


XXVI. A Like Foem appointing Two. 

I, A. B., of , being about to go to (.’anada, hereby 

appoint C. D., of , and E. F., of , jointly and sever- 

ally my attorneys and attorney for m^, and iu my name to do 
and suffer as follows : — 

[Follow clauses 1 to 9, incluswef of the last preceding form^ 
putting attorneys *^for “ attorney*^ in clause 1.] 

10. Generally to do, execute and sufler every such other act, 
deed, writing, matter and thing as the said C. 1). and E. F. or 
either of them may think [follow clause 10]. 

II. From time to tiifte to appoint any attorney or attorneys 
under them, and to revoke such appointments. 

[Follow clauses 12 and 13 of last preceding formJ] 

♦ This enables him to execute powers of attorney delegafiug his 
powers or a«y of them ; but the special purpose for which it is 
inserted is to enable him to engage professional persons to conduct 
legal business, whioii may be done by word of mouth. 

f This clause may be omitted, or a shorter^ime may be named if 
the donor is likely to return in less than a year, li he is absent 
longer a new power can be executed and made irrevocable for a 
new term. The object is to give confidence to persons dealing with 
the attorney (or the donee) under the power. See the introductory 
remarks. 



CLASS X.—MARRIAGE SETTLEMENTS. 

What a marriage settlement is. 

1. A marriage settlement is a disposition of property 

by deed or writing or a written agreement for such a 
, disposition of j)roperty, in consideration of marriage 
for the benefit of one or both of the spouses. It is 
usually also made for the benefit of the children of the 
marriage and, in default of issue, for the settlor (who 
may be one of the spouses) or for some members of his 
or her family. * ' 

The advantages of a settlenieut. 

2. The Married Women’s Property Act, 1882, which 
came into operation on the 1st of January, 1883, by 
sec. 5, gives to every woman married before 1883, as 
her separate property, real and personal, her title to 
which accrues on or after the first day of 1883, includ- 
ing what she acquires in any employment, trade or 
occupation in which she is engaged separately from her 
husband, or by the exercise of any literary, artistic or 
scientific skill. And, by sec. 2, the woman who is 
married on or after the first day of 1883 is to have, as 
her separate property, all real and personal property 
which shall belong to her at the time of marriage or 
shall be acquired by her or devolve upon her after 
marriage, including what she acquires in any employ- 
ment, etc., as above mentioned. , 

3. These sections put all the wife’s existing property 
and all that may come to her in the same position as 
property which, before the Act, had been given by deed 
or will to her, or to a trustee for her, “ for h^ sole and 
separate use but of course no deed or will could cover 
all that the Act covers, for the Act^^ives her as her 
separate proper! j*’ all that may come to her from any 
source. 

4. But although the Act ^ prevents any property 
owned by or coming to the wife from vesting in the 
husband by virtue of the marriage, as it did before, the 
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necessity for a settlement is by no means superseded. 
In fact, the wider the area of property which the wife 
can handle without control, the more important it is to 
prevent her from parting with the land or the capital 
to her husband or to a stranger, and to preserve it for 
the children of the marriage. 

5. This is done by means of the settlement in two 
ways ; one by the “ restraint on anticipation ’’ and the 
other by providing that, after the death of the parents, 
the body of the property shall be for the children. 

0. The restraint on anticipation is made to apply to 
such part of the property as is settled, whether by the 
husband or a stranger or by the wife herself, on her 
for her life, and prevents her, ditring inarriagt\ fro A 
parting with the body of the property for her life or at 
all or — what comes to the same thing — the income in 
advance. When she is a widow the restraint ceases 


and she may dispose of the whole of her interest ; but, 
if she keeps her interest and marries again, the restraint 
revives. The trusts in fatour of the children after the 


death of the parents, and sometimes during their lives, 
of course prevent either parent under any circumstances 
from parting with any more than his or her life interest, 


Whai 'iuay be {fettled. 

7. The intended husband may bring into settlement 
all he has got and may bind himself to settle all he may 
become entitled to.* The intended wife may bring into 
settlement all she is entitled ip at the time and all 
future property that may come to her during the 
marriage, whether expressed to be for her separate use 
or not, except such as shall be given her during her 
marriage subject to a restraint on anticipation ; for 
such property she cannot, during her marriage, convey. 
If, at the time of tl\e settlement, she had ju'operty given 
to her for her sole and separate use but subject to 
restraint ^n anticipation, she may settle it, because the 
restraint does not affect her while single. • 

* But any covenant or contract made in c<msiclcrati<»n of mar- 
riage, for the future settlement on or for the settlor's wife or 
children of any money or property, wherein Jio had not, at the date 
of his marriage, any estate or interest (whAher vested or contin- 
gent, in possession or remainder) and not being money or property 
in right of his wife, shall, ^n his becoming bankrupt before the 
money or property has been actually transferred or paid pursuant 
to the contract or covenant, be void against the trustee in bank- 
ruptcy {Bankruptcy Act^ 1883, s. 47). 
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The usual provmons of a settlement. 

S. When, upon a marriage, the husband’s lands are 
settled, it is usual to give him an estate for his life only, 
an allowance to the wife during marriage and an annuity 
charged on the land by way of jointure for her life in 
case she should survive her husband. If the land 
settled is the wife’s, she takes the first life estate and 
her husband takes a life estate afterwards if he survives 
her. Then comes a charge of portions for daughters 
and younger sons and then the eldest son is made 
tenant in tail"^ and, in case he dies without issue, the 

i and goes to the second son or his issue, and so on to 
he sons successively and after them to the daughters 
equally as tenants in common in tail with cross re- 
mainders between them.f 

9. When it is desired to settle the land so that the 
children should take equally, it is a 'good plan to 
convey it to trustees upon trjist for sale, to be effected 
with the consent of the tenants for life and, after their 
death, at the discretion of the trustees. The proceeds 
of the sale are then settled as personal estate (which 
saves the expense of partition and a great deal of 
complicated conveyancing) and, until sale the rents and 
profits are directed to be applied in the same manner as 
the income of the proceeds would be applicable if a sale 
had been made. The land is thus in theory converted 
into personal estate for facility of dealing but is never 
really sold till the state of the family requires it, which 
may never happen ; for the tenants for life do not 
consent and, after they are dead, the trustees do not 
exercise their discretion unless it is necessary, as where 
there are several children some of whom insist upon a 
sale. 

10. When the settlement is of personal property 
belonging to the intended wife, the trustees are di- 
rected to invest it and pay the income to the wife 

♦ A tenant in tail is one whose ownership of the property is such 
that, if he docs not bar the entail (which he will have to do if he 
either sells or makes a settlement), but leaves the lan^ to take its 
own course of descent, it will only descend to his issue ; males being 
preferred to females. The estate thus described is an estate m 
tail general,*’ but ait estate may be in *‘tail male,” which will 
descend only to male issue, or may be in “tail female,” which will 
descend only to female issue. 

t That is,^ the daughters take indkddual shares and each may 
bar the entail in her share and get an estate in fee-simple ; but, if 
she does not, her issue will inherit and, if she has none, the share 
will belong to the other daughters as tenants in common in tail. 
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during her life for her sole and separate use, but so 
that she shall not dispose thereof by any mode of 
anticipation.” The meanings of the “separate use” 
and the “ restraint upon anticipation ” have already 
been explained. After the wife’s death, the income is 
to be paid to the husband for life, if he survives her 
and, after the death of the survivor, whether husband 
or wife, the whole fund goes among the children of the 
marriage in such proportions as the parents may have 
jointly appointed and, if there has been no such joint 
appointment, as the survivor has by deed or will 
appointed, and, if there has been no appointment, 
equally. If there is no issue of the marriage who lives 
to take a vested estate in the property, it goes to the* 
wife absolutely if she survives her marriage* and 
otherwise (subject to the husband’s life interest) as the 
wife may by will appoint and, if she dies intestate 
during marriage, then to the persons who would have 
been entitled, under the statutes of distribution, upon 
her death intestate and unmarried. 

11. Where the personal property settled by the wife 
is large, it is usual to give her power to appoint a part 
in favour of a second husband and the issue of a second 
marriage ; otherwise she might be left a widow with 
only one child and, on her death, the whole of her 
fortune would go to that child to the exclusion of the 
children by the second marriage. The same remark 
applies to personal property settled by the husband. 

12. Where the husband settles personal property, the 
trusts are similar to those above stated, except that the 
husband takes the first life intdl'est, then the wife, if 
she survives him, and, in default of issue living to take 
a vested interest, the property reverts to the husband, 
his executors or administrators. 

The trustees* 

13. An agreement for a settlement can be made 
between the intended husband and wife, or between 
either and a friend, without tnistees being parties or 
mentioned. But the settlement itself, as above de- 
scribed, cannot J^e made without vesting the property 
in trustees, i. e. persons whom the Cgurts regard as the 
legal owners but as holding only for^ the benefit of the 
several persons for whom the settlement provides, who 
are calM equitable owilters, beneficiaries or cesiuis que 

* She may survive her marriage by divorce from her husband a» 
well as by his death. 
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trustent. When one of the trustees dies, the property 
becomes vested in the survivor and, if he dies without a 
new trustee being appointed, it vests in his executor or 
administrator. When a new trustee is appointed, the 
appointment is made by the person to whom power is 
given for that purpose in the settlement or, where there 
is no such power, by the surviving trustee or his 
executor or administrator, and the instrument of ap- 
pointment may contain words declaring the trust 
property to be vested in the new trustee, which, 
subject to certain exceptions, will dispense with the 
need of any further conveyance. [Conv, Act, 1881, s. 34.) 

The protection afforded by a settlement. 

14. Where a settlement is made before marriage 
(commonly called an ante-nuptial settlement) the 
husband, the wife and the children as ^tfhey come into 
existence are all considered as purchasers for value of 
the interests which the settlement creates in their 
favour ; for marriage is regarded by the law as a 
valuable consideration. Such a settlement, therefore, 
will, in the absence of fraud, be good against all present 
and future creditors of the settling party except such 
as have judgments at the time;* and, though there be 
fraud by one party, the settlement will be equally good 
in favour of parties innocent of the fraud. 

15. The same remarks apply to an agreement for a 
settlement made before marriage (commonly called 

marriage articles ”) for, if the settlement has not 
been executed accordingly, the husband, the wife or 
any child of the marriage, and sometimes even col- 
laterals in whose favour an ultimate trust has been 
created, are entitled to have the agreement specifically 
performed by the execution of the settlement. An 
ante-nuptial settlement and a settlement made in pur- 
suance of ante-nuptial articles are> therefore, in the 
same position as to giving to the persons interested the 
rights, of purchasers. 

16. And a settlement made after marriage (called a 
post-nuptial settlement) will, in the absence of fraud, 
be equally valid if made for a valuable consideration ; 
as if it is made by the husband in consideration of a 
benefit settled on him by his wife's relatives. 

17. But, if the post nuptial , settlement is voluntary^ 

* But Bee note to s. 7 as to husband’s property not trans- 
ferred before his bankruptcy. 
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that is, not made for value, it will be void against all 
those to whom the settlor was indebted at the time, if 
he did not reserve adequate means of paying them, and 
also against all subsequent creditors, if made to defraud 
them.* As regards personalty, the only risk the 
voluntary settlement runs is from creditors, for the 
settlor cannot revoke it ; but, as regards realty, he can 
set it at nought by afterwards selling to a purchaser 
for value, even though the latter knows of the settle- 
ment, and the settlement will be void as against the 
purchaser. 

18. By sec. 5 of the Matrimonial Causes Act, 1859, 
and sec. 3 of the same title, 1878. the court, after a final 
decree of nullity of marriage or dissolution of marriage^ 
may inquire into any settlements made on the parties 
and may order a portion or the whole of the settled 
property to be applied for the benefit of one or other of 
the parties or tjieir children, if any. The application is 
made by petition within a month after decree. 

The reading of the following forms. 

19. The word “ x>^cmiseB ” (prcomissa) will often be 
found in the following forms. It means that which 
has gone before;” thus “the trust premises” means 
the property which has been given to the trustees in 
the earlier part of the instrument; “ by reason of the 
premises ” means because of the above-mentioned facts. 
In leases the word “ premises ” usually refers to the 
thing leased ; hence its vulgar meaning of a tenement. 

Certain clauses often found i%i settlements made in 
former years are omitted from the following forms ;+ 
such as clauses relating to the appointment of new 

* Independently of this, if the settlor becomes bankrupt within 
two years after the date of the settlement, it will also be absolutely 
void against the trustee of the bankrupt estate. And, if the settlor 
becomes bankrupt at ifny subsequent time within ten years after 
the date of the settlement, it will be void against the trustee in 
bankruptcy "unless the parties claiming under the settlement can 
prove that the settlor was, at the time of making the soitlement, 
able to payroll his debts without the aid of the property comprised 
in the settlement and that the interest of the settlor in such pro- 
perty had passed jo the trustee of the settlement on the execution 
thereof (see Bankruptcy Act, 1883, s. 47 (1) ). A man intending 
to make a voluntary settlement should, theftfore, have a statement 
of his affairs prepared by an accountant and should preserve evi- 
dence in verification of it. 

f The provisions which afe omitted, as being supplied by statute, 
will be found more fu^ mentioned in connection with WiUe, in the 
introduction to Class XI. 
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trustees, to the duty of trustees to accumulate an 
infant's income and their power to allow for his main- 
tenance and to pay money for his advancement (such as 
a premium to learn a business), powers to settle and to 
compromise and to give binding receipts, and the clause 
indemnifying trustees against loss not arising through 
their wilful default. 

20. The Statute of Frauds requires every agreement 
made in consideration of marriage to be in writing. An 
agreement for a settlement, as well as the settlement 
itself, must therefore be in writing and, however in- 
formal, must, like every other contract, shew betw’een 
what parties it is made and on what consideration. 
Marriage, as already stated, is itself a valuable con- 
sideration, and therefore the following letter will bind 
the writer, though the person to whom the promise is 
made does not himself settle anything. 


I. Aoheement for Settlement by a Thied Party. 

I 

My dear C., If you marry my daughter D. B., I will settle 
£5000 consols* on her and you and the children in the usual 
way. Faithfully yours, 

A. B. 

II. Aorkement between Intended Husband and Wife 
TO Settle Present Property. 

Agreement made the day of {month and year\ between 
A. B., of , bachelor, and C. D., of , spinster. 

The parties being about to be united in marriage, they each 
agree to settle in the manner usual on a marriage, according to 
the nature of the respective properties, all real and personal 
property of which they are now respectively possessed or to 
which they are respectively entitled.f 

Dated the day of {month and year], 

A. B. 

C. D. 

< 

♦ If land had been mentioned, the agreement would have been 
equally binding. It should at once be stamped. 

f To make sure that certain properties are included, you may add 
here r — “ The properties namea in the Schedule heret 9 are to be 
settled by the parties respectively, but the Schedule is not to 
oontrol the generality of the agreement and properties within the 
agreement are to be brought into settlement though omitted from 
the Schedule.*’ 

Schedule 

“ To be settled by the intended husband. 

{Describe his properties,] 

“To be settled by the intended wife.** 

{Describe her properties,] 
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III. Agbeembnt between Intended Husband and Wife 
TO Settle Pbesent and ^Futuee Peopebty. 

1. \_Follow the last preceding fonfn^ except the date, insert- 
ing the Schedule mentioned in the note if de8irahle.~] 

2. And in like manner to settle all property, real and per- 
sonal, which shall exceed £ in value, and which the said 
A. B. during the marriage shall at one time and from one 
source become possessed of or entitled to or have an absolute 
power to dispose of. And all property, real and personal, 
which shall exceed £ in value, and which during the 
marriage the said C. D., or the said A. B. in her right, or after 
her death the said A. B. in her right, shall at one time and 
from one source become possessed of or entitled to or have 
absolute power to dispose of. 

3. Provided that the property or other gains acquired by 
either party in any employment, trade or occupation, or by the 
exercise of any literary, artistic or scientific skill, are to be 
excepted from this settlement. 

Dated the • day of [month and year'], 

A. B. 

• C. D. 

Clause 2 in the preceding form is so sboi’t and simple 
that it is unnecessary to give the legal reasons on which 
all its parts are founded. The reasons for the proviso 
are plain. The man or the woman may often obtain at 
one time and from one source a sum beyond the limit 
fixed, having received it as literary, scientific, profes- 
sional or mercantile gains ; and it would not be fair to 
require him or her to settle it and live on the income. 

IV. Settlement of Wife’s Pbesonalty in Posbesbion. 

• 

This Indenture, made this day of [month and year], 

between A. B., of , bachelor, of the first part, C. D., 

of , spinster, of the second part, and E. F,, of , 

and G. H., of , of the third part, Witnesseth : — 

1. In consideration of an intended marriage between the 

said A. B. and C. D., it is agreed that the said E. F, and G. H. 
shall after the marriage hold £ Consolidated Bank 

Annuities t^nsferred into their names by the said .0. D. with 
the consent of the said A. B. 

2. Upon trust either to retain or (subject until the (feath of 
the said A.^. and C. D. to the wTitten consent of such of them 
as shall be living)^ realise the premises and the investments 
under the trust and (subject as aforesaid) to invest the moneys 
realised in or upon any stocks, funds, shafes or securities, not 
being Irish or foreign or the personal security of any person. 

3. The trustees shall pajr the income of the trust premises 
during the joint lives of the said A. B. and C. I), to the said 

* As to settlement of future property see ante, X, 7 n. 
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C. D. for her sole and separate use, but so that she shall not 
dispose of the same in any mode of anticipation and, after the 
death of either of them, to the survivor during his or her life. 

4. Subject to the foregoing trusts, the premises shall be held 
in trust for such children or child of the marriage and in such 
manner as the said A. B. and C. D. shall by deed, or the sur- 
vivor shall by deed, will or codicil, appoint and, so far as the 
same shall be unappointed, in trust for the children equally (or 
child if but one) of the marriage who shall attain twenty -one 
years, or being daughters or a daughter shall attain that age or 
sooner marry with a gnardian^s consetit *, but so that no child 
shall take an unappointed share without bringing bis or her 
appointed share into account. 

5. And, on failure of the foregoing trusts, in trust for the 
Msaid C. 1). if she shall survive the said intended coverture;* 

otherwise for such person or persons and so as she shall by will 
or codicil appoint, and, so far as the same shall be unappointed, 
for such persons as tenants in common (and in such shares) as 
on the death of the said C. I), intestate and unmarried would 

hv law have become entitled thereto. * 

•• 

6. Every trustee, ])resent ai\d future, of this settlement, 
being a solicitor, shall be entitled to the same professional 
remuneration as if he were not a trustee. 

In Witness whereof the said parties have hereto set their 
hands and seals the day and year first above written. 

A. B. C. 1). [SeaL^ E. F. [/Sea/.J G. H. [5eaL] 

Signed, sealed, etc. Ifolloiv one of the forms of attestation 
given in Class ATJ]. 

Usually where both the husband and the wife settle 

E roperty, the income of the husband’s property goes to 
im for life and, on hjp death, to the wife for 1&, and 
the income of her property to her for life and, on her 
death, to him for life. 

V. Settlement of tuk Husband’s Leasehold and the 

Wife’s Consols. 

This Indenture, made the day' of [month and year], 

between A. B., of , bachelor, of the first part, C. I)., of 
, spinster, of the second part, and E. F., oi , and 
G. H,,'‘of , of the third part, Witnesseth as follows: — 

1. In consideration of an intended marriage betvreen the said 
A. B, and C. D., the said A. B. as beneficial owner f assigns 

unto the said E. F. and G. H. the premises described in the 

c 

* That is, live after her married state ends, which may be by 
divorce or by the death of her husband. 

t These words imply the covenadc for title contained in the 
Conveyancing and Law of Propm'ty Aet^ 1881, s. 7 b. If the hus- 
band only assigns **as settlor,” this covenant will not be implied. 
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Schedule hereto, with their legal or usual appurtenances, 
during the subsisting residue of the term of years created 
by a lease dated the day of [month and year\ from X. Y. 
to the said A. B.* 

2. The said E. F. and G. H. and the survivor of them, his 

executors or administrators (hereinafter called “ the trustees **) 
shall after the marriage hold the premises and also the sum of 
£ Consolidated Bank Annuities, transferred into their 

names by the said C. D. with the approbation of the said A. IL, 
upon trust either to retain or (subject until the death of both 
the said A. B. and C. D. to the written consent of such of them 
as shall be living) to realise the premises and the investments 
under this trust, and (subject as aforesaid) to invest tlie 
moneys realised in or upon any stocks, funds, shares or securi- 
ties, not being Irish or foreign or the personal security of any 
person. • 

3. The snid trustees shall pay the income of the said Bank 
Annuities and of such of the premises as shall arise from the 
said Bank Annuities during the joint lives of the said A.B. and 
C. D. to the said^O. D. for her sole and separate use, but so 
that she shall not dispose of the same in any mode of anticipa- 
tion, and, after the death of* either of them, to the survivor 
during his or her life. And shall pay the income of the 
scheduled premises, while retuned (after paying the rent re- 
served by the said lease and all rates, taxes, payments for insur- 
ance and repairs and other outgoings), and after conversion the 
income of such of the trust premises as shall arise from the said 
scheduled premises to the said A. B. during his life, and after- 
wards to the said C. D., if she shall survive him, during her 
life. 

4. Subject to the foregoing trusts, the premises shall be held 
in trust for such children or child of the marriage and in such 
manner as the said A. B. and C. 1). slmll by deed, or the survivor 
shall by deed, will or codicil appoint, and, so far as the same 
shall be unappointed, in trust for the children ecjually (or child 
if but one) of the marriage who shall attain twenty-one years, 
or being daughters or a daughter shall attain that age or 
sooner marry with a guardian’s consent ; but so that no child 
shall take an unappointed share without bringing his or her 
appointed share into account. 

6. On failure of the foreg(jing trusts the scheduled premises 
and such of the trust premises as shall arise therefrom shall be 
held in trust for the said A. B., his executors, administrators 
and assigns. And the said Bank Annuities and such of the 
premises as shall arise therefrom shall be held in trust for the 
said C. D. if she^hall survive the said intended coverture, and 
otherwise for such persons or person she shall by will or 

* If it was not granted t^itbe husband, say from X. Y. to 

and now by mesne assignments and operations in the law vested in 
the said A. B. 
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codicil appoint, and, so far as the same shall be unappointed, 
for such persons as tenants in common and in such shares as, 
on the death of the said 0. D, intestate and unmarried, would 
have become by law entitled thereto. 

6. The decision of the trustees or trustee for the time being* 
of this settlement as to which of the invested premises shall 
have arisen from the respective premises hereby settled shall 
conclude all persons claiming under these presents. 

Schedule. 

All that [describe the leasehold premises^ comprised in the 
lease dated the day of [month and year] from X. Y. to 

A. II. 

In Witness whereof the parties hereto have hereto set their 
hands and seals the day and year first above written. 

^ A. B. [.SeaZ.] C. D. [.SeaZ.] E. F. [6Va/.] G. H. [/9eaZ.] 

Signed, sealed etc. [folio to one of the forms of attestation in 
Class XII. ] 

21. If the husband wishes to insure his life for his 
wife’s benefit he should, before marriagVj, effect a policy 
on his life in the names of tbe trustees, and should then 
execute a settlement of the policy in the following form. 
If the policy is settled after marriage the first twelve 
words of the clause numbered 1 should be omitted, as 
also the words “ after the said marriage.”* 

VI. Settlement of a Policy on Husband’s Life Effected 

IN the Names of Teustebs. 

This Indenture, made the day of [month and year\ 

between A. B,, of , bachelor, of the first part, C. D., of 
, spinster, of the second part, and E. F., of , and 
G. H., of , of the third part, Witnesseth as follows ; — 

1. In consideration of an intended marriage between the said 

A. B. and 0. D., it is agreed that, after the said marriage, the 
said E. F. and G. H., and the survivor of them, his executors or 
administrators, shall hold the moneys receivable on a policy for 
£ on the life of the said A. B., granted on the day 

of , by the Insurance Company, in the names of the 
said E. F. and G. H., and numbered , and also the moneys 
receivable under every policy effected under the powers herein- 
after given. 

2. U^on trust that the said E. F. and G. H., or the survivor 
of them, his executors or administrators (with the bitten con* 
sent of the said A. B. and C. D., and after t^ie death of either, 
with the written consent of the survivor if living), shall invest 
the said moneys and tne moneys realised under this trust in or 
upon any public stocks, funds or securities, not being Irish or 
foreign or the personal security of tgiy person. 

* As to a voluntary settlement after marriage, see anie^ 17 
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3. The said trustees shall pay the income of the premises to 
the said C. D., if she shall survive the said A. B., during her 
life. 

4. Subject to the foregoing trusts the premises shall be held 
in trust for such children or child of the marriage, and so as 
the said A. B. and C. D. shall by deed, or the survivor of them 
shall by deed, will or codicil appoint, and so far as the same 
shall be unappointed, in trust for such children equally, or 
child if but one, who, being sons or a son, shall attain twenty- 
one, or, being daughters or a daughter, shall attain that age or 
sooner marry with a guardian’s consent ; but so that no child 
shall take any unappointed share without bringing his or her 
appointed share into account. 

5. On failure of the foregoing trusts the premises shall be 

held in trust for the said A. B., his executors, administrators 
and assigns. ^ 

6. Bonuses receivable under the said policy are to go in 
reduction or payment of premiums, either by virtue of any 
arrangenjent to be entered into for that purpose with the said 
company or othe^dse. 

7. The said A. 71. covenants with the said E. V. and G. H., 
their executors and administrators, that he, the said A. B., will 
pay the premiums on the said policy, and on every 'future policy 
subject to this trust, when due, and will do or suffer nothing 
whereby any such policy may become void, voidable or lapsed, 
and, in the event of such policy becoming void, voidable or 
lapsed, will at his own cost do all acts rtjquired to enable a 
policy in lieu thereof to be effected. And that he, his heirs, 
executors or administrators, will repay to the said E. P. and 
G. H., their executors and administrators, on demand, with 
interest at £b per cent, per annum, all sums paid by them for 
effecting or keeping up the said policy or any policy substituted 
for the same as aforesaid. 

8. Provided that all the covenant herein contained shall 
apply to any such substituted policy in the same manner as to 
the said policy already eff'ected. 

In Witness whereof the said parties have hereto set their 
hands and seals the day and year first above written. 

A. B. C. 1). E. F. [Seal.'] G. H. 

Signed, etc. [follot9 one of the forms of attestation given in 
Class XII.]. 

22. If, when the marriage and the settlement are 
agreed u|H>n, the policy has already been effected in the 
husband’s name, he must assign it to the trustees, who, 
as assignees of ?he policy may by the Policies of Assur- 
ance Act, 1867, sue on it in their ov/n names.* If the 

♦ The trustees must immediately give to the company a written 
notice of the date and purport of Sie assignment. It must be 
given to the company at lU principal place of business, or — if 
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assignment is by an instrument distinct from the 
settlement, the form given in the schedule to the Act 
(see Class IX, Forms xx, xxi) may be followed, and the 
last preceding form may be altered so as to declare the 
trusts of a separately assigned policy, thus : — 

VII. Skttlbmbnt of Husba.ni)'s Policy Sepabatelt 

Assigned to Thustees. 

[^Begin as in the last preceding 

1. [Tolloto clause 1 down to and including ‘^company to 
the said A. B. and assigned by him by an instrument of even 
date horovvith to the said E. F. and G. H., arid numbered 
\^follo%o clause 1 to the end'], 

2. \^The rest of the clauses will he the same as in the last 
. preceding form,] 

If the assignment and the settlement are effected by 
the same instrument,* it may be as follows : — 

VIII. Settlement of Husband’s Policy 'and Assignment 

THEBEOF TO^TbUSTEES. 

This Indenture, etc. [commence as in last preceding form]. 

1. In consideration of an intended marriage between the said 

A, B. and 0. D., the said A. B. assigns unto the said E. P. 
and G. H., their executors and administrators, a policy for 
£ on the life of the said A. B., granted to him on the 

day of [month and gear] ^ by tin* Insurance Com- 
pany, anci numbered , with all moneys receivable thereon 

and on every policy effected under the powers hereinafter given. 

2. Upon trust that after the said marriage the said E. F. and 
G. H., and the survivor of them, his executors or administrators 
(with the written consent of the said A. B. and C. D., if living, 
and after the death of either, with the written consent of the 
survivor t if living), J shall invest the moneys receivable on the 
said policy, and on any other policy effected under the powers 

there are more than one — at one of them in England, Scotland or 
Ireland, and the company is then bound, on receipt of not more 
than to give an acknowledgment of the notice under the hand of 
its princip^ officer, which is to be conclusive proof of the notice. 
See Class IX, Form xx and note. 

* Notice of the date and purport of the assignmtnt must be 
given totthe company. See last preceding note. 

f It seems at first sight absurd to speak of the copjaent of the 
husband, who has survived his wife being required to sanction the 
investment of moneys receivable under a policy pn his own life ;• but 
the reason of this is that it may be necessary to sell the policy in 
the event of the husbabd’s not being able to continue it. 

X If livina. These words appear puzzling at first ; but the 
reader will observe that it is quite popsible for the husband to sur- 
vive the wife or rice rei'sd and yet for the survivor to die before bis 
or her consent is obtained or required. 
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hereby given in or upon any public stocks, funds or securities, 
not being Irish or foreign or the personal security of any 
person, and so that the said trustees or trustee may (subject to 
such consent as aforesaid) either retain or realize any such in* 
vestments. 

{^Insert clauses 3, 4, 5 and C, as in Form vi.] 

7. The said A. B. covenants with the said E. F. and G, H., 
their executors and administrators, that, notwithstanding any- 
thing by the said A. B. done or knowingly suffered, he is 
entitled to execute this assignment of the premises, free from 
incumbrances and that he and every person claiming under or 
in trust for him shall, at his own costs do every act required 
for perfecting such assignment or recovering the moneys duo 
under the same policy or any other policy made pursuant to 
the trusts hereby created. And that the said A. B. will pay« 
the premiums on the said policy and on every other policy sub- 
ject to this trust when due, and will do or suffer nothing 
whereby the same may become void, voidable or lapsed and, in 
the event of the said jK)licy becoming void, voidable or lapsed, 
will at his own costs do all acts required to enable a policy in 
lieu thereof to be effected. And that he, his executors or ad- 
ministrators, will repay to the said E. F. and G. H. and the 
survivor of them, his executors or administrators, on demand 
with interest at £5 per cent, per annum, all sums paid by them 
or him for effecting or keeping up the said policy or any 
policy substituted for the same as aforesaid. 

8. Provided that all the covenants liercin before contained 
gball apply to any such substituted j)olicy in the same manner 
as to the jwlicy hereby assigned. 

In Witness w'hereof the parties hereto have hereto set their 
hands and seals the day and year first above written. 

A. B. ISeaQ C. 1). [Seal.] E. F. [Seal] G. H. [Seal] 

Signed, sealed, etc. [follow one of tli forms of attestation in 
Class XII]. 

23 . Wben the property to be settled is land and it is 
intended, after the death of the parents, to be divided 
among the children in such shares as the parents, or 
surviving parent, m^y appoint and, in default of ap- 
pointment equally, it is a good plan to vest it in 
trustees upw:i trust for sale. The sale will only take 
place with the consent of the parents or the surviving 
parent and* after their death, at the discretion of the 
trustees. The land is thus, in theory, converted into 
personalty and t^ proceeds are settled in that shape, 
out so that, until sale, the rents an<l profits shall be 
applied in the same manner as the proceeds would he 
applicable if a sale had Ijiken place. Each child thus 
receives his appointed, or his equal, share without the 
cumbrous and expensive conveyances and partitions 



226 


CLASS X. 


would otherwise have to be resorted to, and of 
course without the term for raising portions required in 
€L strict settlement. The conversion is little more than 
nominal, for the parents will not consent to the sale 
during their lives and will probably appoint the pro- 
perty in such shares as will render a sale unnecessary. 
The conveyance of the land to the trustees may be by a 
separate deed, the settlement being dated of the same 
day ; but the following is the form of a conveyance and 
settlement in one : — 

IX. Settlement oe the Husband’s Land, with Trust 
POE the Children according to Appointment. 

This Indenture made the day of {month and year], 

between A. B., of , bachelor, of the first part, C. D., of 

, spinster, of the second part, and E. F., of , and 

G. H,, of , of the third part, Witnesseth as follows ; — 

1. The said A. B., in consideration of ancintended marriage 
between him and the said C. D., conveys as henejicial owner^ 
unto the said E. F. and G. H. ^che hereditaments described in 
the Schedule hereto to hold to the use of the said E. F. and 
G. H. and their heirs. 

2. Upon trust after the marriage that the said E. F, and 
G. H. and the survivor of them, his executors or adminis- 
trators (which several persons and other the trustees and 
trustee for the time being of these presents are hereinafter 
called “ the trustees ”) with the written consent of the said 
A. B. and C. D. and after the death of either with the written 
consent of the survivor, if living, and, after the death of both 
at the discretion of the trustees, shall sell the premises with 
the discretion of absoli^,e owners as to all that relates to the 
sale, buying in, rescinding contracts, reselling and executing 
assurances. 

3. Upon trust as to the clear sale moneys (subject to the 
written consent as aforesaid) to invest the same and the moneys 
realized under this trust in or upon any stocks, funds, shares or 
securities not being Irish or foreign or the personal security of 
any person and so that the trustees (sifbject to such consent as 
aforessid) may either retain or realize every such investment. 

4. The trustees shall pay the income of the tPust premises, 
including the income of unsold hereditaments held in trust for 
sale to the said A. B. during his life and afterwards to the said 
C. D., if she shall survive him, during her life. 

6. Subject to the foregoing trusts, the pfemises shall be held 
in trust for such ci/ildren or child of the marriage and so as 
the said A. B. and C. D. shall by deed, or the survivor shall by 
deed, will or codicil, appoint and,^so far as the same shall be 

* These words are better than “ as settlor,” which do not imply 
the necessary covenants. 
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cmappointed, in trust for the children equally or child if but 
one who shall attain twenty-one years or» being daughters or a 
•daughter^ shall attain that age or sooner marry,* but so that no 
child shall take an unappointed sliare without bringing his or 
lier appointed share into account. 

6. On failure of the foregoing trusts, the premises shall be 
lield in trust for the said A. B., his executors, administrators 
and assigns. 

7. The trustees may, subject to the trusts preceding the 
creation of any minor’s interest, raise and apply for his or her 
benefit half or less of his or her interest under the trust. 

8. The said A. B. and C. 1). and the survivor of them and, 
after their death, the continuing trustees or trustee or the 
personal representatives of the last surviving or continuing 
trustee, may appoint one or more persons to supply any vacancy# 
among the trustees. 

9. No trustee shall be responsible for deferring the sale of 
any of the trust premises, notwithstanding any consequent loss 
or expiration of interest. 

10. Every presemt and future trustee who is or shall be a 
aolicltor shall be entitled to th^ same pi^ofessional remuneration 
as if he had not been a trustee. 

The Sciiedtjle. 

[Describe the hereditaments. '] 

In Witness whereof the parties hereto have hereto set their 
hands and seals the day and year first above written. 

A. B. [Seal.'] C. D. [Seal.] E. F. [Seal.] G. H. [Seal] 

Signed, sealed etc. [follow one of the forms of attestation in 
Class XII]. 

24. There is another mode by which, without convert- 
ing the land into personalty as irf the last precedent, it 
may be settled so that, after the parent’s death, the 
children may enjoy it in such shares as the parents 
please and the cumbrous provisions of a strict settle- 
ment may be avoided. It is done by vesting the land 
in trustees to hold in trust for the parents for life and, 
after the death of th^ survivor, for the children accord- 
ing to appointment and, so far as it is unappointed, for 
the children in equal shares as tenants in common in 
tail with cross remainders between them. By appoint- 
ment, the^ parents or, if they have not made a joint 
appointment, tl^ surviving parent, can give all the 
property to one child or can divide among several 
children in unequal shares according to their respective 
requirements. But, if no appointment is made bjr the 
parents or the surviving parent, each of the chiidi'en 

♦ Add, if you please, “ with a guardiau’a conseut.” 
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will enjoy during his or her life an equal undivided 
share of the land and, if one dies without having issue,, 
his share will go among the others, unless he bars the 
entail and the remainders, which he is at liberty to do. 
If the estates tail of all the children remain unbarred, 
those who have issue will take their own shares and so- 
share in the shares of those who die before them without 
issue, and the land will descend to the issue (females if 
there are no male issue) of the owner of each share. 

The deed conveying and settling the land on these 
trusts is beyond the scope of this book; so 1 merely 
insert an ante-nuptial agreement for such a settlement, 
which will bind the parties to settle the property whethei* 
the settlement is executed before or after the marriage. 

X. Agbeement por a Settlement or the Husband’s 
Land, with Remainders to Children according to 
Appointment, and in Default or Appointment in 
Equal Shares. * 

t 

This Agreement made the day of [month and yeaf]^ 

between A. B. of , bachelor, of the first part, C. D. of 
, spinster, of the second part, and E. F. of and 

G. H. of of the third part, Witnesseth as follows: 

1. In consideration of an intended marriage between the said 
A. B. and C. D. it is agreed that the hereditaments described in 
the Schedule hereto shall be vested in the said E. F. and G. H. 
to hold 

2. Upon trust after the marriage for the said A. B. for life 
without impeachment of waste with remainder for the said 
C. D. for life with remainder for the children of the marriage 
as the said A. B. and C. D. shall by deed appoint and, so far 
as they shall not appoint, as the survivor of them shall by will 
or codicil appoint and, so far as unappointed, for the child of 
the marriage or, if there be more than one child, for the 
children in equal shares as tenants in common in tail with cross 
remainders between them ; 

8. Upon trust after the death of said A. B. and C. D. 
during the minority of any child of the man’iage to receive the 
income of the premises and to manage the estajte and to keep 
dowv interest on charges and incumbrances, and to pay the 
clear yearly income to such of the children of the marriage as 
shall have attained twenty-one years his her or flieir shares or 
respective shares of the annual income, ai^ out of the share of 
any minor to proyde for his or her maintenance and education 
(payment to a guardian being such a provision) and to accumu- 
late the residue by investment in or upon any stocks, funds, 
shares or securities not being Irith or foreign or the personal 
security of any person and, subject to a resort to such accumu- 
lations for the purpose of maintenance and education, to hold 
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the same upon the same trusts as the shares from which they 
hare arisen; 

4. With power after the death of the said A. B. and C. D.* 
•during the minority of any child of the marriage to grant any 
part of the premises by agricultural leases for twenty-one years 
or less and by building leases for ninety-nine years or less to 
take effect in possession or within six months of the execution 
thereof and for th^ best rent to be reasonably gotten. 

6. And the trustees shall have power with the written con- 
sent of the said A.B. during his life and, after his death, with the 
written consent of the said C. D. during her life and, after the 
•death of the survivor of themf during the minority of any 
child of the marriage, to sell all or any of the premises or 
•exchange the same for other hereditaments in England or 
Wales. 

The Schedule. 

[^Describe the hereditaments,'] 

In Witness whereof the said parties have hereto set their 
hands the day and year first above written. 

A. B. C. T). E. F. G. H. 

Signed, etc. \_follow one of the forms of attestation in Class 
XII], 

25. Another way of settling land on a marriage is by 
wbat is called a strict settlement a mode involving 
many complicated provisions which are inserted for 
reasons, and operate in ways, not understood even by 
«very lawyer. Without attempting to explain the 
instrument of settlement itself, I will try to state 
shortly its effect. 

When the settlement is of the husband’s real estate, 
it is to the husband for life, with provision for the 
wife’s pin-money while her husband is alive and her 
jointure when he is dead and the younger children’s 
portions and, subject thereto the first and other sons 
successively in tail male and ultimately, on failure of 
these, to the husband and his heirs in fee. The 
husband has powers of management during his life and, 
after his death, subject to the widow’s jointure and 
portions foi*the younger children, the land goes to the 
•eldest son and his issue male and, if he has non^ and 
does not bar the entail, to the younger sons successively 
and their issue made under the same conditions and, 
upon the death* of the sons without issue male or 
barring the entail, to the heirs of t%e husband, who 

* These words are inserted enable the trustees to deal with the 
nil rety of the land during the minority of any child ; a power 
which 18 not given by the Settled Land Act, 18 S 2 . 

t See lost preceding note. 



230 


CLASS X. 


will be the daughters, if any. And sometimes the land 
is expressly given to the daughters as tenants in 
common in tail with cross remainders between them^ 
the effect of which was explained in the introduction ta 
the last preceding form. 

No child takes an estate tail and a portion as well. 

26. No settlement, however strict, can keep the land 
in the family in pei*petuity ; for tlie eldest son, on 
becoming tenant in tail can, with the consent of hia 
father, bar the entail and the remainders over and sell 
the land and, after his father's death, can do so with- 
out consent, unless, instead of a jointure, the mother 
has a life estate in the lands, in which case her consent 
r.s required. 

“ When the son attains 21 in his father^s lifetime, 
the father frequently grants his son a provision during 
their joint lives, in consideration of which the son joins 
with his father in settling the estate ip such a manner 
that, if he dies without issue, the estate may go over to 
the younger branches of the 'family.''* This is how the 
land is kept in the family. 

27. “In making a marriage settlement, a man should 
always look to a future marriage. His wife may die 
young, leaving an infant family, and he may have no 
power to jointure any other wife or to provide portions 
for the children of any other marriage. The same 
observations apply to a woman who is about to settle 
property on her marriage.”* The husband, as to the 
lands settled by him, should reserve the powers above 
mentioned and the wife, as to the lands settled by her, 
should reserve poweri^ to charge them with an annuity 
for herself on a second marriage and with portions for 
the children of such marriage. 

28. The term “ strict settlement ” will import a 
settlement of the nature above described with one or 
other of the variations mentioned ; but, to secure 
definiteness and prevent a refererice to any Court, I 
have added to the agreement a clause requiring the 
settlement to be prepared by one of the co*nveyancing 
counsel to the Chancery Division, When an agree- 
ment for such a settlement with the usual ‘provisions 
and powers is made in the following fojan, the intended 
husband, the intended wife or anyone who comes 
within the consideration of the marriage is entitled to- 
have a settlement executed, providing for all the matters 
above mentioned. I have inl^brted an agreement to 

• Lord St. Leonards* * Handy Book.* 
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settle future property. I have made the trustees 
parties, so that they shall undertake to accept the 
trust. There will be another set of trustees for the 
pui’poses of the jointure and portions who must be 
chosen afterwards. 

Although the same provisions as are applicable to 
real estate of inheritance will by no moans suit real 
estate not of inheritance, or leaseholds or other per- 
sonal estate, yet all these kinds can be included in the 
same settlement, which will preserve each kind for the 
benefit of the family, so far as the rules of law and 
equity will allow. 1 have, therefore, made the form to 
include, by reference to the schedules, property of each 
kind belonging both to the intended husband and t(j 
the intended wife. If it should happen that there is 
any of those three kinds of property which either the 
intended husband or the intended wife does not possess, 
the body of the agreement may easily }>e altered, or, 
even if it be left as it is, no difficulty will arise, as the 
schedules will explain the .body of the agreement. 

XL Aoeebment for Settling Freeholds, Leaseholds 
Lives and Years and Personal J 

This Agreement made this day of [mont/i^ and % 

between A. B., of , buclielor, of tlic first part, C. I)., of 

, spinster, of the second part, and E. F., of , and 

G. H., of of the third part, in eonsideration of an 

intended marriage between the said A. J3. and C. D., Witnesseth 
as follows : — 

1. The said A. B., as to his property descrihed in the first 
part of the first Schedule hereun^p annexed, and the said 
C. 1)., as to her propci'ty described in tlie second part of the 
said schedule, agree to execute as beneficial owners a strict 
settlement of such property for the benefit of the said parties 
and the issue of the said marriage, and such settlement shall 
contain as well as the other provisions usually contained in strict 
settlements, a power for the said A. B., out of the lands settled 
by him, to jointure aby other wife and to appoint portions to 
the children of another marriage; but no jointure shall be 
required bj the said C. D.,* and such settlement shall also 
contain suitable provision for a second marriage of the s&id C. D. 

2. The %aid A. B., as to his property described in the first 
part of the ♦sec^d Schedule hereunto annexed, and the said 
C. B* as to her property described in the second part of the 
said Schedule, agree to execute a settlerilent of such property 
for the same purposes and, as far as the rules of law and equity 

* The wife will take a li^ estate in the lands settled by her and, 
if they will furnish her with a proper income, there is no need to 
burden her husband’s lands with a jointure for her. 
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will permit, in the like manner as of the said firstly scheduled 
premises, and such settlement shall contain the usual trusts as 
to discharging the lessee’s liabilities and renewing such of the 
leases and grants of the said secondly scheduled premises as 
may bo renewable. 

3. The said A. B. and C. D, agree respectively to settle in 

like manner all property, real and personal, according to the 
several natures thereof, which shall exceed £ in value 
and which the said A. H, during the marriage shall at one 
time and from one source become possessed of or entitled to or 
have an absolute power to dispose of And all property, real 
and personal, which shall exceed £ in value and which, 
during the said marriage, the said C. D. or the said A. B. in her 
right, or after her death the said A. B. in her right, shall at 
one time and from one source become possessed of or entitled 
to or have an absolute power to dispose of ; Provided that the 
property or other gains acquired by either of the said A. B. or 
C. 1). in any employment, trade or occupation or by the exercise 
of anv literary, artistic or scientific skill, are to be excepted 
from this agreement. * 

4. The settlement shall he drawn by one of the conveyancing 
counsel to the Chancery Division.' 

5. The said E. F. and G. H. shall be trustees of the settle- 
ment. 

Fikst Schedule. 

Part I. 

[^Kere describe husband's estates of inheritance^ 

Part II. 

\_Mere describe wife's estates of inheritance,'] 

* Second Schedule. 

' Part I. 

[^Here describe husband's leaseholds for lives or years and per^ 

sonal property,] 

Part II. 

l^Here describe tofe's leaseholds for lives or years and personal 

property,] 

A. B. C. D. E. F. G. H. 

Signed etc. [^follow one of the forms of attestatien in Class 

* This schedule will include estates for life, leaseholds for years, 
and personal pronertv of whatever kind ; the intended husband^ s 
property being piacea in the first part of the schedule, and the 
intended wife’s in the s^jond part. 
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The Statute of Wills, 1 Viet., c. 26. 

1. This Statute, on which is chiefly founded the modern 
law of wills, came into operation Ist January, 1838. 
Of wills made before that time, and not since re-executed,* 
nothing will here be said ; the object being to show the 
reader how he may make his will now, and what its 
effect will be. 


Who may m/xlce a valid will ? 

2. Every one may make a will ; except as follows : 

No one who is not of full age may make a will, unless 
he is a soldier in actual military service, or a sailor at 
sea; as to which classes of persons {see post). 

No married woman may make a will; except — 

(1.) — Where she is possessed of a real or personal 
property which she holds, or is entitled to her* separate 
property ; 

(2.) — Where she has power given to her by some will, 
settlement, or other instrument to appoint by will to 
whom certain property shall belong ; 

(3.) — Where she is herself the sole, or sole surviving, 
executrix of another testator, and she makes a will to 
appoint an executor or executrix to succeed her in her 
office ; 

(4.) — Where her Jiusband is banished; 

(5.) — Where she is judicially separated. 

The wilLof a married woman, to which the husband 
consented in her lifetime, disposing of personal property, 
will, nevertheless, be valid if her husband, after her 

♦ Her separate moperty may be what has been gfiven to her as 
such by will or setuement, or may consist of ffifts from her husband 
or other persons such as wedding gifts, or mi^ be what is made her 
separate property by the Married Woman's Property Act, 1882, or 
what she has acquired since the date of a decree of judicial lepara- 
lion or since the date of desertion mentioned in a protection order, 
^ee my little book on the Law of Husband |ind Wife. London : 
Lffingham Wilson and Co.) 
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death, file his consent to the grant of probate. This ia 
not properly an exception to the rule, as the will derives 
its validity from the husband’s consent, and not from the 
wife’s dominion. 

No person can make a valid will who is under duress, 
an idiot, imbecile, insane or lunatic (except during a 
lucid inteiwal), or who has been from his birth deaf, 
dumb, and blind. Nor can a person who, after making 
his will, becomes incapacitated, revoke his will till his- 
condition mends. 

No person can make a valid will while he is so drunk 
that he does not know what he is doing, or is in any 
other way intoxicated and deprived of his wits. 

No one who is attained of, or outlawed for treason, can 
Aiake a will of real or personal property, nor can any 
one who is attained of, or outlawed for, felony, or who 
is outlawed in a civil action, make a valid will of 
personal property. 

An alien (i. e., one who is not a born British subject) 
may, since the 12th of May, 1870, make a will of real 
and personal property as freely as a natural born 
British subject may do ; but before that date he could 
only make a will of personal propeily, including a lease 
of a house for not more than 21 years, and then only if 
he were an alien friend and a merchant. 

3. No will will be valid which has been procured by 
fraud, duress or undue influence ; but we have no space 
for defining these. With respect to the latter, I 
will merely say that if a testator benefits another from 
a feeling of affection, of duty, or of gratitude, or in 
consequence of the mere persuasion of that person, 
this will not amount to undue influence. Being led by 
an immoral consideration is not being under undue 
influence. Undue influence implies some kind of coer- 
cion. 


How wills must he executed oMd attested, 

4. All wills, except, in certain cases, those pf soldiers 
and sef^ien {see •post), must be signed by the testator 
“ at the foot or end thereof,’’ or at least “ und^r, beside, 
or opposite to ” the end thereof. And it will be pru- 
dent to place the testator’s signature immediately 
at the foot, and then to write the form of attestation 
immediately underneath, and all along the page, as is 
done in form 1 (post). 

If the testator cannot write, •v^ether from ignorance, 
pai'alysis, local bodily injury, or any other cause, he 
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shonld procure some other person to sira his (the tes- 
tutor’s name) in his presence.^ It is better that tW 
person should not be one of the witnesses, if two can be 
found beside him. 

A testator may lawfully sign with his mark, but the 
other plan is far better. A seal is not a sufficient 
signature. 

5. This signature, whether by the testator himself, or 
by some one for him, must be “ made or acknowledged 
by the testator in the presence of two or more witnesses 
who shall attest and shall subscribe such will in the 
presence of the testator, but no form of attestation 
shall be necessary.*’ 

The above quotation is from the Statute. It shows 
that a testator may either — • 

(1.) Sign his own name, or get some one to sign it 
for him in the presence of two witnesses present to- 
gether; or 

(2.) Ackno\iiledge before two witnesses, present to- 
gether, a signature which he has previously made, or 
which another has previously made for him. 

The former is the more usual plan, and preferable for 
many obvious reasons ; among others, because it is less 
open to dispute and more satisfactory to relatives, and 
because it is more likely to impress the facts on the 
recollection of the witnesses. 

6. The witnesses should then attest, that is to say, sign 
the will. No/orw of attestation is absolutely necessary, 
and the Statute will be satisfied by their simply writing 
their names under, or alongside the testator’s name 
near the foot of the will. Ejpt, for the purpose of 
facilitating the grant of probate by the Court, it is 
highly desirable that one of the forms of attestation 
should be used which are given, in forms xix — xxii of * 
this Class, inclusive. 

These forms differ according as the testator signs in 
the presence of tjie witnesses, or acknowledges before 
them a signature previously made by himself or a signa- 
ture made by another person for him. The object of 
the forms is to express the compliance with the Statute 
as to tine presence of both witnesses at the same time, 
etc., and also by making mention of the instrument as 
a will, to impffess the minds of the witnesses. It is very 
desirable to choose witnesses of intelligence, and whose 
abode is fixed, so that they may be found if necessary, 
or their handwriting identified ; and for this purpose it 

* Where the person so called in has 8ig:ned his own name, it has 
been held valid, but it is better to sign the testator’s. 
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is desirable, though not necessary to add the occupations 
and addresses of the witnesses. 

7. The will will not be invalid by reason of the 
witness signing by a mark, though this should be 
-avoided if possible, and if one is obliged so to sign, the 
testator, or the other witness, if able to do so, should 
write the marksman's name and address against his 
mark. 

It is not necessary, though very desirable, that the 
witnesses should know that the instrument, the execu- 
tion of which they are attesting, is a will. If the 
nature of the instrument is intentionally concealed from 
them, the form of attestation should be altered by 
omitting the mention of a will. The attestation clause 
should ^ways be read by the witnesses. 

The two witnesses* must be present at the same time 
and place where the signature of the testator, or his ac- 
knowledgment, is made, and they must see the act of 
signature or, in case of an acknowledgment, must see 
that the signature is there. The testator and the wit- 
nesses should be within sight and hearing of one 
another, and (though it is not absolutely required) the 
witnesses had better not separate till both or all have 
signed. The usual form of attestation speaks of them 
as signing in each other's presence. If any word is 
scratched out, or written between the lines or altered, 
the testator and the witnesses should sign in the margin 
opposite to each such alteration, or should sign a 
memorandum referring to each and every alteration at 
the end of the will {see ^ost). 

Who may he witnesses. 

8. Any man or woman, though under age, if sufficiently 
capable of understanding, may be a witness. 

If the will gives a benefit in the way of property to a 
person, or the husband or wife of a person, who attests 
the will, the attestation will remain good, but the 
benefit will be wholly void.f The fact that there are 
two witnesses besides the person in question will make 
no difiference. If, however, an attesting witness after- 
wards marries a person who takes under the will, the 
gift will not be void. 

* There may, of course, be any number more. 

t Wills Act, s. 15. If a solicitor is appointed trustee under a will 
with power to make professional charges tor work done in the ezecu* 
tion of the trust, ana he attests the will,'* he cannot charge profit- 
cos^ but only disbursements. His partner will be in the same 
position. 
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But the above rule does not apply (1) where the will 
is attested by a trustee or executor who takes no bene- 
ficial gift, but only by way of trust ; or (2) where real 
or personal estate is charged for the benefit of a creditor, 
and the creditor, or his or her wife or husband, attests 
the will. And attesting a codicil does not render void 
a gift in a will. 

How wills may he revoked, revised, arid altered, 

9. A will is revoked in the following way : — 

By a subsequent marriage, ♦ even though the 
will were expressed to be made in contemplation 
of that very marriage. But no other change of 
circumstances will amount to a revocation, ^r 
lead to a presumption to that effect. As to the 
revival of a will so revoked, see s. 18 and form 
xxvi post. 

By a will, codicil, or other writing, declaring 
an infbntion to revoke the former will and 
executed in the same manner as a will.f 

By another will, not in terms revoking the 
former, but inconsistent with it.J 

By the buniing, tearing or otherwise destroy- 
ing the same by the testator, or by some person, 
in his presence, and by his direction, with the 
intention of revoking the same/'§ 

A will is not revoked by mere cancelling, i. e,, draw- 
ing the pen through the words and signatures ; but a 
perfect obliteration, so that the material words cannot 
be read, will be regarded as a destiniction within the 
meaning of the statute. • 

♦ “Except a will made in the exercise of a power of appointment 
when the real or personal estate thereby appointed would not, in 
default of such appointment, pass to his or her (the testator’s or 
testatrix’s) heir, customary heir, executor, administrator, or the 
person entitled as his or her next of kin, under the Statute of Dis- 
tributions, 1 Viet., c.^26, 8. 18. 

t A married woman, even if not in the position in which the law 
allows her to make a will, may revoke a previous will by any of 
these modes ; and if she chooses to do so by a writing executed and 
attested as a will, it will operate as a revocation none the less for 
purporting to be itself a will. 

t But a testator may dispose of his property by several wills and 
Cornells made an different times ; and,> if they •are not inconsistent, 
and if the last contains no words of revo^tion, they may all stand 
together. This, however, should be avoided. Each will should be 
complete in itself and should contain words revoking all former 
wills. If only a simple sdteration is req^uired, this may be made by 
a codicil, but any extensive change should be made by a new will. 

1 Viet., c. 26, B. 20. • 
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It is not necessary to the revocation of a will, 
buniing, tearing or otherwise destroying, that the whole 
will should be torn, burnt or destroyed. If the testator, 
with the intention of revoking the will, tears off his 
signature, that will be a sufficient tearing. The whole 
would be affected by the teaiing of the essential part. 

A tearing or obliteration may also be partial, and may 
be so done as to amount to a partial revocation only. 

It will be observed that any tearing, burning or 
destruction must be done by the testator, or by some 
person in his presence, and by his direction, with the 
intention of revoking the will. If, therefore, such acts 
are performed by him by accident, or during insanity, 
or drunkenness, probate will be granted of a copy or 
draft of the destroyed will. Nor will a tearing of a will 
be a revocation, if done with a view to the execution of 
a new one which is not executed ; nor if done under the 
impression that a new will is valid which is not so. 

It will be observed that no destruction in the testa- 
tor’s absence by another person, at his request, will be 
a revocation. 

Where a testator has executed his will in duplicate, 
and keeps one part himself and deposits the other with 
another person, and then tears, burns or destroys his 
own part, the mere existence of the other part will not 
prevent the act amounting to revocation. But, where 
both parts are in his own possession, it is easier to show 
that the destruction was not done with a view to re- 
vocation. 

If a testator, after making his will, sells, gives away 
or loses all the property which he has given by his will, 
the will still remains valid, though of course it does 
not pass the property which the testator no longer 
possesses. 

A will may be altered by the testator executing a 
codicil as above mentioned, revoking parts and substi- 
tuting others ; or by his scratching onb some words and 
inserting others and executing, with the formalities of 
a new will, a memorandum referring to such alterations. 
(See forms xxiii, xxvii, 

10. “ No will or codicil, or any part thereof, which 
shall be in any manner revoked, shall be revived other- 
wise than by the re-execution thereof, or by a codicil 
executed in the manlier hereinbefore required, and show- 
ing an intention to revive the same.”* 

♦ First part of s. 22 of 1 Viet., c. '26, The latter part of the 
seotion provides that, if a will is partly revoked, and then wholly 
revoked, and then revived, such revival shall only apply to the part 
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Where a will has been once revoked by another will 
or codicil it is not revived by the destruction of the re- 
voking instrument, but it can only be revived as above 
mentioned. 


Wliat property may pass hy a will. 

11. Every one capable of making a will may thereby 
dispose prospectively of all pioperty to which he shall 
have a right at the time of his death, and which, in the 
absence of a will, would go to his heirs, or his executors 
or administrators. 

An exception to this rule is where the testator is 
tenant in tail, i. e. where he holds lands to him and the 
heirs of his body. He cannot dispose of such lands b^ 
will, unless he bars the entail by a disentailing deed in 
his lifetime. But he may make the will disposing of 
his lands first, and may make the disentailing deed 
afterwards. % 

A testator may also devise or bequeath property, real 
or personal, to which he has the right to succeed on the 
happening of a great event; and if that event happens 
between the making of his will and his death, the pro- 
perty will pass to the person to whom it is given by the 
will. So, also, suppose the testator to have the right 
to enter and take possession of property held by some 
other person upon conditions which the latter has broken, 
the testator may devise this right to another, and that 
person, after the testator’s death, may enter as he him- 
self might have done. 

But where a man is sole mortgagee of lands (i. e, 
when they are held by him only as security for money) 
or where he is sole trustee of lands, and, in either case, 
has an estate of inheritance in them (i. e. more than an 
estate for life or years) they will go on his death to his 
personal representatives, whether he makes a will or not^ 
and they may realise the security in the one case and 
must execute the trust in the other. And, in saying 

lands,” I mean to include any interest in them of the 
duration above mentioned.^**' 

which in operation immediately before it was wholly revoked, 
unless a contrary intention appears. 

♦ This is roughly the meaning of section 30 of the Conveyancing 
Act, 1881, which says : — “ Where an estate -r interest of inheritance, 
or limited to the heir as special occupant, in any tenements or here- 
ditaments, corporeal or incorporeal, is vested on any trust or by way 
of mortgage, in any persdh solely, the same shall, on his death, 
notwithstanding any testamentary disposition, devolve to and 
become vested in his personal representatives or representative from 
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A testator may devise bis copyhold land, unless he is 
tenant in tail, even though he has not gone through the 
form of being admitted. 

12. Here I must request the unlearned reader to 
acquaint himself with the distinction between real and 
personal property. 

Beal property includes all interests in freehold or 
copyhold lands, amounting to a life estate, or any 
greater estate. For example, if I hold freeholds to me 
and my heirs for ever, which is a fee-simple, or to me 
and the heirs of my body, which is a fee-tail, or if I 
hold similar estates in copyholds, or if I hold lands of 
either tenure for the life of myself or another, these 
interests are real property. So is the interest which I 
retain in such property after I have mortgaged it, 
called my equity of redemption. In this class are also 
included advowsons and rent-charges, other than for 
years, and also the rights of common, mining, fishing, 
turbary, etc., if not held on a lease for years, or as 
appurtenant to leaseholds for years. 

13. Personal property consists of money, and all 
securities for money, including moj-tgages, and ships 
and all moveables whatsoever, and leaseholds. But 
leaseholds, which are called “ chattels real,” and are 
said to savour of the realty, will, under some circum- 
stances, pass by a devise of real property. And, there- 
fore, where all the testator’s real property is to go to 
one person and all his personalty to another, it is desir- 
able to specify whether the leaseholds are to be included 
in the realty or not. 

14. If a man dies intestate, all his real property which 
does not end with his life will descend to his heir ;* for 
example, if he has children, to his eldest son, or, if 
the latter is dead, to his eldest son; and, in other 
cases, according to the rules of descent which are 
beside the scope of this book. So also if he has made a 
will, but there is any portion of hiq real property not 
included therein, this portion will descend as above 
mentioned. In like manner the real property held by a 

time to time in like manner as if the same were a chattel real 
vesting in them or him.” And then it goes on to giTj power to 
deal with the property. 

♦ But where tbo intestate is a man who has dtM after th"> Ist of 
September, 1890, leavim? a widow but no issue, all hie real and per- 
sonal property, if not worth more than £500, goes to his widow 
absolutely. And, if it is worth more than £500, she takes £500 out 
of it, api^rtioned between the realty p.nd the personalty, if there 
are both, and afterwards takes her distributive share of the residue. 
{Intestate Estates Act^ 1890.) 



CLASS XI. 


241 


•woman for an estate of inheritance descends to her 
heir. Even if she is married her unsettled estates so 
descend, subject to her husband taking an estate in the 
lands for his life, when he is entitled to it “ by the 
courtesy of England.” He is so entitled when he has 
had issue by his wife capable of inheriting the land in 
question, even though the issue has not survived so as 
to do so. 

As regards personal property, if the owner dies 
intestate, it will go, after his death, among the persons 
entitled under the Statutes of Distribution, and if there 
is any part of his personal property not included, by 
specific or general words, in his will, this will go in the 
same way.* 

By these Statutes, which were passed in the reign of 
Charles II and James II, the residue of the personal 
estate of an intestate (other than a married woman, 
w’hose personalty goes to her husband), aftei* payment 
of debts, goes in ihe following manner — One-third to 
the widow, and the remainder among the children, the 
issue of deceased children taking their parent’s share ; 
if there is a widow, and no children or issue of children, 
then half to the widow, and the rest among the next of 
kin, and if they are dead, then, sometimes, to their 
issue ;t if there is no widow, then all to the children, if 
there are any, and, if not, to the next of kin, but among 
collaterals issue do not take a deceased parent’s share 
beyond the children of the intestate’s brothers and 
sisters. 

* Observe the following as a consequence of the rule that the next 
of kin in the same degree take equally, e^fcept that the children of 
a deceased parent take his share among them. If Heave a son and 
two grandchildren by a deceased son, my personal estate is divided 
into two parts, one for my son, and one for my two grandchildren ; 
but if I leave no sons, and three grandchildren, one through one son, 
and two through another, then (if there are no other persons entitled) 
my estate will be divided into three parts, one for each grandchild. 
Observe, also, that if I le|ive a father, and brothers and sisters, tho 
father, as next of kin, takes all ; for my father is only one step from 
me, whereas mv brothers and sisters are two steps from me, namely, 
one up to my father, and another down again to me. A mother, 
however, would not have the same right, but would share el^ually 
with my brothers and sisters. This is the only case under the 
Statutes in which a male is in a better position than a female. The 
father tak^s all the Arsenal property of a child wht^dies unmarried 
and intestate; but tnis is by the common law.^ The father also, by 
virtue of the statute 3 and 4 Will. 4, c. 106, innerita the fee-simple 
estates of a son so dying. 

t Among collaterals, i. th<«ie who are not ancestors or descend- 
ants, it is only the children of brothers and sisters who represent 
their parents. • 

E 
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15. The next thing to be remembered is that a will 
takes effect as regards the real and personal property 
comprised in it, as if it were made immediately before 
the death of the testator, unless a contrary intention 
appear by the will. 

Thus if I, having no real property but a cottage, 
make a will devising to my brother all my real property 
in England (which is called a general devise)^ and then 
my cottage is sold, and afterwards, my will being still 
unrevoked, I become possessed of a whole county and 
then die, the county will pass to my brother. Similarly, 
if I have devised all my lands in Essex, then all the 
lands I may have in Essex will pass by the devise, 
though I may have had more or less in the meantime. 

The same with regard to personal property. Thus, if 
I have only a watch and a i^5 note, and bequeath to my 
brother all my personal property (which is a general 
bequest), and subsequently make a large fortune in 
money, or other personalty, and keep it till my death, 
it will pass under the bequest. 

So also if I give all my real property to my brother, 
and all my personal property to my wife, and then sell 
all my real property and turn it into money, which I 
keep till my death, my wife will have all, and my 
brother nothing ; while if I spend all my money in the 
purchase of land, my brother will have all and my wife 
nothing. 

Nay, more, if I agree to sell a piece of land, this will 
be a loss to the person to whom I have devised my 
lands, and my executor will receive the purchase-money 
as part of my personal estate. If, however, I agree to 
buy a piece of land’ and devise it, and die before it is 
paid for, the devisee will only take it subject to the 
payment of what is due for purchase-money (17 & 18 
Yict., c. 113 & 30 & 31 Yict., c. 69, s. 2). If I intend 
that the person to whom I have given land shall have 
the price of it if I sell it ; or that the person to whom 
I have left money shall have any land which 1 may 
buy with the money; or that the person to whom I 
have given land which is not paid for ^uould have it 
paid for out of my money — these intentions must be 
expressed. 

Now, it may be precisely the testator’s meaning that 
(after payment of debts and legacies) all prop^erty of a 
certain kind should go to one person, or among certain 
persons and that all property of another kind should go 
to another person, or among-other persons. This is a 
very common rand very prudent way of disposing of 
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property. If this is his meaning, he will have nothing 
to do but to take care to have, at his death, a fitting 
proportion of each kind of property. 

But if he does not wish his will to have this effect he 
should “ express an intention to the contrai’y,” by re- 
stricting his devise or bequest to property already 
acquired, or to a certain amount. 

A devise of land may be restricted to that which 
belongs to the testator at the time, by describing it by 
name, as “ my manor of Dale,” or by calling it “ the land 
of which I am now seised,” or by other similar expres- 
sions. Personalty being morc‘ fre(|uentJy changing, is 
belter limited by amount. 

lb*. If 1 devise land by a specific de.scription, as last- 
njentioned, such as “ my manor of Dale,” and, after 
making my will, I have disposed of it, or part of it, then 
my devisee* will have only what there is loft at my 
death, unless T direct that in case 1 shall not leave the 


lands in question, in whole or in part, my devisee shall 
have the deficiency made up to him. 

So if I bequeath “ my ring,” or “ my horse,” this 
speaks of specific things which I have at the making of 
my will ; and if I part with these things, and buy 
another ring and another horse, the legatee will not 
have the articles, or any equivalent. 

But if I bequeath “ all my Consolidated Bank An- 
nuities,” this is like “ all my lands in Essex,” and will 
pass all the Consols I may have at my death. ‘*My 
manor of Dale” and “my ring” point out specific 
tilings, but this bequest describes a quantity, which 
may be increased or diminisbed. 

The following forms guard agai^ist these difficulties 
by a clear expression of meaning. 

17. Sometimes a testator has a. power of appointing 
to whom property, real or personal, shall belong. These 
powers are sometimes given by marriage settlements, 
and sometimes by the wills of other persons. Some- 
times they apply to •propej’ty in which the person to 
whom the power is given has a life interest, and some- 
times to propferty which he himself never enjoys. 

Wben the power of appointment is a general one, L c. 
a power to Appoint to any persons whomsoever, and for 
any interests, it will be considered .to be exercised by a 
general •devise or' realty, or bequest of personalty, 
according to the nature of the propA’ty. Where the 
power of appointment is a special one, i. e. a power to 
appoint to individuals or classes, it is otherwise. 


* The person in whose favour the devi^p is made. 
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Thus if I give lands to A. for life, and afterwards to 
such persons and for such estates as B. shall appoint, 
and B. devises all his real property to his son, the son 
will take the land in question. But if I give lands to 
A. for life, and afterwards to such child or children of 
his as he shall appoint, the lands in question would not 
pass by A.’s will unless it referred to the power. 


What Language hIwuIiI he used in certain Cases, 


18. The rules by which lawyers put a construction on 
wills cannot well be explained to a non-lawyer. Some 
of these rules are impliedly given in the following forms 
and the notes to them ; for the rest the following state- 
ments must suffice ; — 

Trustees take the legal estate or interest in the pro- 
perty given to them upon trust. The persons for whom 
they hold are called beneficia] or equitable owners, and 
their interests are recognised and protected by the 
Court. ^ 


If land is devised to A. B. without more, he takes the 
largest interest which the testator had in the land, 
unless a contrary intention appear. Formerly he would 
only have taken an estate for life, unless the words 


“ and his heirs for ever/’ “ his heirs and assigns, 
the like words had been used. 




or 


19. If I give a legacy or lands in fee-simple to A. B., 
and he dies before me, his heir will not have the lands, 
nor his executors the legacy, unless a contrary intention 
appear by the will.* 

Where a gift lapses in the above manner, or because 
it is contrary to law, it forms part of the residue of the 
estate, and will go to the person or persons, if any, 
amon^ whom the residue is given, if any ; and, if no 
gift oi the residue is made, it will go as if there were no 
will. 


But if A. B. is my “ child or other issue,*' and he dies 
before me, leaving issue who survive me, the devise or 
bequest will not lapse, but will take effect as if A. B. 
had died immediately after me ( Wills Act, 33). There- 
fore,^ if A. B. had made a will containing a general 
devise or l>equest, so as to include the property in ques- 
tion, it will pass to the person to whom he gives it; for 

* In order to prevent the gift thus losing the testator should say 
in the case of real property, “to A. B., or, if he be dead, to his 
heirs; ** and, in the case of personal property, “to A, B., and, if he 
be dead, to his executors or admii^istratorB for the benefit of Ms 
estate.” But, where a gift is made to one as trustee for another, it 
does not fail by the- death of the trustee in the testator’s lifetime. 
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A. B. is to be considered as having survived me, and as 
having taken under my will. If, however, A. B. died 
intestate, or left a will which did not, expressly or by 
implication, include the property in question, it will go 
as if he were intestate, namely to his eldest son if it 
were real estate, and, if it wer(* personalty, among his 
children, according to the Statutes of Distribution.* 

20. If I give real property to a person for life, and do 
not say who is to have it after his death, the remaining 
interest will go to the persons, if any, to whom I give 
the residue of my real estate ; or, if there is no residuary 
devise, then it will go as if I had made no will. 

If you give money or public stock or other securities 
for money to one for life, and after his death to another, 
it should be vested in a trustee upon trust for the one 
for life, and after his death for tbe other. 

21. If you wish to give property to two or more, and 
you desire the children or devisees or legatees of each 
to have his share jJftei’ him, you must give it to the two 
or more “equally,” or ‘'as tenants in common,” other- 
wise it will belong to the longest liver. 

22. If you devise lands which are subject to a mort- 
gage or charge, tbe person to whom you devise them 
will take subject to the (charge, and he will not be 
entitled to have it paid off by your executor, as was 
formerly tbe case, unless a contrary intention appear 
by your will (17 A 18 Viet., c. 113). 

And the same enactment applies where you give by 
will land which you have bought or agreed to buy, but 
have not paid for. The devisee, if he chooses to take 
the gift at all, will do so subject to •the payment of the 
purchase-money remaining due,f which is a charge. 

The “ contrary ” intention is not to be inferred by 
your directing your debts to be paid out of your 
personal estate, or out of your residuary real and 
personal estate (30 A 31 Viet., c. 69 ; 40 A 41 Viet., c. 34). 
If you wish to give ftie land clear of the charge, you 
must direct the sum with which that land is charged — 
or all charges* upon your lands -to be paid out of your 
personal estate or some source other than the lana in 
question. I 

But 8. 33 does not apply to an appointn)|nt under a special 
power {Holylund v. iMviriy 26 Ch, D. 266). 

t If vou do not give the lands by will, but let them descend, your 
heir will, in this respect, be in*the same position as your devisee, 
unless, in some deeo relating to the land, you have expressed a 
contrary intention. • 

I These statutes do not affect the right of the mortgagee, or the 
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23, If you make gift of property, whether real or 
personal, to a woman, it will become, by virtue of the 
Married Women’s Property Act, 1882, her separate 
property if’ she marries or is already married, and, 
though married, she may part with it, or her interest 
in it, to her husband or any other person. If you wish 
her to be protected while married from persuasion to 
sell the land or the capital sum, or its income in 
advance, say “ for her sole and separate use but so that 
she shall not dispose thereof in any mode of anticipa- 
tion.” This “ restraint on anticipation ” applies only 
while the woman is inari’ied, and leaves her unfettei’ed 
when single or a widow. 

If you give property to a man and his wife and a third 
person in equal shares, the third person will take half 
and the husband and wife will take the other half 

I 

between them, each taking a fourth ; for the Married 
Women’s Property Act, 1882, has not destroyed the 
unity of husband and wife (re Juj^p, 39 Ch. 1). 148; but 
see re Dixon. 42 Oh. D. 306). You must, therefore, say 
“equal third shares,” or otherwise express your inten- 
tion, if you wish the husband to have a third and the 
wife to have another third. But in either case the 
wife’s share will be her separate property. 

24, “Unmarried” and “ dying unmarried” usually 
mean “ without having manned ; ” as, if you make a gift 
of land to A., a bachelor, for bis life and, if he dies un- 
married then to B., and A. at your death is a widower, 
the gift over to B. will not take effect. 

25, If, when you n^aJce your willy you owe a man money 
(not being due on a negotiable bill or note, nor being a 
fluctuating balance), and you leave him a legacy of the 
same or a greater amount, it will be presumed to be in 
satisfaction of the debt,* and your creditor will not 
have the legacy and the debt as well. If you mean 
otherwise, you must say so. [Seg forms under number 
XXVUl.J 

porsdjfi entitled to the charge to be paid off by your executor. If 
the land ia given or descends subject to the charge, tk-e executor can 
come on the land for what he has paid, and if you have cast the 
burden on th# personaFcy, and that is insu^cient, th^e land will 
have to bear what y lacxing. 

^ But if you give your creditor a legacy of less amount, it will 
not be a sadafaction in whole or in part, isor if the legacy is to be 
paid at a future time. Nor if it is ^^incertain in amount, as a gift of 
a residue or a part of a residue. Nor if it is payable on a con* 
tingenoy. Nor if- a motive be assigned for the gift. Nor if the will 
contains a direction for payment of debts. In these cases the 
creditor will have the legacy and the debt as well. 
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If the debt did not arise till after you made your will, 
your creditor will take the debt and the legacy, whatever 
be the nature or amount of the latter. 

If a man owes you money, and you leave him a legacy, 
this is no forgiveness of the debt, and your executors 
may retain the legacy or a sufficient part of it in satis- 
faction of the debt. Nay, if by your will you expressly 
forgive the debt, and do not leave enough to pay your 
own, your debtor may pay his debt ; and, if he die before 
you, his estate will be liable to the debt, though your 
will remain unaltered. 

26. If you are under an obligation by your marriage 
articles or settlement to provide portions for your 
children, and you give any of them a legacy, it will be 
satisfaction of the portion as far as it goes, unless 
described as being in addition to the portion."^ So also 
if you have made a will giving your children legacies, 
and afterwards give one of them a sum to advance him 
in life, this willUh a satisfaction of the legacy as far as 
it goes, and the child will not take both.f If you mean 
your child to have the legacy and the portion too, you 
must make a codicil, after giving the portion, stating 
the legacy to be in addition ; but it will not be sufficient 
simply to make a codicil confirming your will. 

27. In leaving money to your mistress describe her by 
her name. If she goes by your name describe her as 
“ M. R., known as M. S.,’* or as “ the person with whom 
I have cohabited, known as M. S.” In leaving money 
to your illegitimate children describe them by name as 
registered; or, if they have taken your surname, de- 
scribe them as “ A. S., B. S., and G. S., children of M. S.’* 
Illegitimate children have, however, been allowed to 
take a gift to “ children ’’ where it was clear that the 
testator intended by that word to indicate his ille- 
gitimate children (re Haseldine, 31 Ch. D. 511). 

A clerical eiTor will be corrected by the Court where 
the will is nonsensical without it and the proper cor- 
rection can be gleaned from the context (NortJien's 
estate, 28 Ch. D. 153). 

m 

m 

Who may take under a Will ? * 

28. Witnessdfe, their husbands *and wiv^s, and persons 

* A ^ft of a residue will be a satisfaction %f a portion as far as it 
goes, though not of a debt. 

t The same rule will applg if you have put yourself in the place 
of u parent to another. But in tne case of a stranger the rule will 
not apply unless the gift and the legacy wer# expressed to be for 
the same purpose. 
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olaiming througli them, with the exceptions mentioned 
above (under the heading TFko may he witnesses 
cannot take. But if a person who takes a gift under a 
will marries an attesting witness, it does not affect the 
validity of the gift. 

Infants, though they cannot manifest an intention to 
take a gift, will be presumed to do so, unless it is clogged 
with an injurious condition, and the property devised or 
bequeathed will be given them at twenty-one, if no other 
period is fixed by the will. 

A gift may be made to a lunatic, but if the Courts 
have treated him as such the property will go into the 
hands of his committee or the person having charge of 
his estate. 

^ An alien (i. e. one who is not a born British subject) 
may take a gift of real or personal property. 

So may a married woman ; and it will be her separate 
property. But see remarks a7ite. 

A gift may be made to a bankrupt ; h^t if the testator 
dies before the certificate is granted, the benefit passes 
to the assignees. 

Legacies of personal property for endowing places of 
worship, or for promoting the Roman Catholic religion, 
or any other lorm of Christianity, are valid, unless 
obtained by the undue spiritual ascendency of the 
minister, or some other person. But bequests for the 
good of the testator’s soul, or to pay for prayers and 
masses, are void. 

Bequests of personalty (other than leaseholds or 
money secured by mortgage) for charitable purposes 
are valid, unless given for the purchase of land or for a 
purpose which renders the purchase of land necessary. 
In making such gifts, it will be well to say “ to be paid 
out of such portion of my estate as may be lawfully 
bequeathed for charitable purposes.”* Speaking gene- 
rally, land cannot be devised to a corporation to which 
the (iJrown has not granted a license to hold land in 

mortmain.t 

By the Mortmain and Charitable Uses* Act, 1888, 
Her liijajesty is authorised to grant to a person or 
corporation a license to assign lands in mortmain and, 
to a corporation, a license to acquire them. And the 
corporation in ‘either case may be sole (rfi a bishop is) or 
aggregate (as a un^/ersity is). 

By the same Act, a person may, by will executed not 

* But a bequest will be good for the Cinprovement of land already 
in mortmain (see next note), as for building an organ-loft or chancel. 

t That is, »» mortil^ mmit^ or in dead hand. 
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less than twelve months before his death, devise not 
more than twenty acres for any one public park ; not 
more than two acres for any one public museum and 
not more than one acre for any one school-house, 
including teacher’s dwelling, playground, etc. Or he 
may bequeath personalty to be laid out in land of these 
areas for their respective purposes. And, however near 
to the testator’s death the will is made, it will still be 
good if it is a reproduction of a previous will made not 
less than twelve months before his death and standing 
un revoked when the last will is made.* 

By the Working Classes Dwellings Act, 1890, a 
person may, by deed or will, give not more than five 
acres of land, or personal estate to be laid out in lan^ 
not exceeding five acres for dwellings for the working 
classes “ in any populous place,” which includes ‘‘ the 
administrative county of London, any municipal borough, 
any urban sanitary district, or any other place having a 
dense population of an urban character,” The will is to 
be registered in the books of the Charity Commissioners 
within six months after probate and the deed within six 
months after execution. 


Provisiojis which need not he inserted in a Will because 

they are Implied by Zaie.f 

29. An executor or administrator may give public 
notices requiring those who have claims against the 
estate to send in their claims on or before a certain day 
and, if the notices are such as the Court would itself 
have ordered, may distribute th<^ estate without refer- 
ence to any claims wdiich have not come in ; leaving 
those whose demands are not sent in and paid to “ follow 
the assets ” into the hands of the persons who have 
received them (for notice see Class XII, form ii). 
22 and 23 Viet., c. 35, s. 29. 

Each trustee of a deed or will, or other instrument 
creating a trust, is chargeable only for such moneys, 
stocks, funds, and securities as he receives, although he 

* But tlys Act does Dot affect a devise of land or a bequest of 
money to be laid out m for the Universities of Oxfoj^, Cambridge, 
London, Durham qj the Victorian University or a|jjy college or house 
of learmn^within any of them ; or for the colleges of Eton, Win- 
chester or Westminster for the benefit of tfcjir scholars, or for the 
warden, council and scholars of Keble College. 

f In certain settlements and wills it is desirable to give to trus- 
tees powers beyond what aif given by law ; such as to apportion 
blended trust funds, to determine whether moneys are to be treated 
as capital or income and to decide disputed questions. 
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may Have joined in a receipt for the sake of conformity, 
ana is not chargeable for the default of any person with 
whom such property is deposited, nor for its deficiency 
or loss not happening through the wilful default of the 
trustee himself. And the trustees may reimburse them- 
selves, out of the trust property, the expenses of carry- 
ing out the trusts. Every instrument creating a trust 
is to be deemed to contain a clause to this effect, unless 
it provides otherwise. (See ibid., s. 31.) 

And by sections 41 and 43 of the Settled Land Act, 
1882, the same protection is given to tnistees of land 
under any “ settlement ; ” that is, any deed, will, or 
other instrument by which any land is given to any 
persons by way of succession. Executors enjoy the like 
protection independently of these enactments. 

30. Unless forbidden by the will or instrument, 
trustees, executors, and administrators may invest trust 
moneys on real securities in the United Kingdom, or 
stock of the Bank of England or Ireland, or East India 
stock, or in any securities the interest of which is 
guaranteed by Parliament, provided the investment is 
in other respects proper (22 and 23 Yict., c. 35, 8.32, 
and 30 and 31 Yict., c. 132). They could always invest 
in consols, or, for temporary purposes, in Exchequer 
bills. 

31. Where property is given to trustees upon trust 
for sale or with power of sale, they may do everything 
about the sale with the discretion of absolute owners, 
without being liable for loss (see Conveyancing Act, 
1881, s. 35). 

And the receipt of ^ trustee for any money or pro- 
perty which he is entitled to receive under the trust is 
a sufficient discharge to the person who pays, transfers, 
or delivers it, and clears him from responsibility for its 
misapplication. (See ibid,, s. 36.) 

Executors have these powers independently of the 
statute, and so has each executor. 

And an executor may pay or allow any dqbt or claim 
on any evidence that he thinks sufficient,^ and may 
accept any composition, or any security for aqy debt or 
property claimed for the estate, and may compromise, 
compound, submit to* arbitration or <atherwi^se^ settle 
any debt, claim, thing, and may, for any of these 
purposes, execute or sign any such written instruments 
as may seem expedient. And, go doing in good faith, 
he will not be responsible for lofeis. {IMd., s. 37.) 

Subject to any contrary intention expressed in the 
instrument creating the trust, the same powers may be 
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exercised without responsibility for loss by two or more 
trustees acting together, or by a single trustee where, 
by the instrument, one trustee may execute the trust. 
[Ibid., B. 37.) 

Powers or trusts given after 1881 to two or more 
executors or trustees jointly may be executed or per- 
formed by the survivor or survivors, unless the contrary 
is expressed in the instrument (if any) creating the 
power or trust. (Ibid.y s. 38.) 

Where property is held in trust for an infant, either 
absolutely or contingently on his attaining twenty-one 
years, or on the occurrence of any event before his 
attaining that age, the trustees may, at their sole dis- 
cretion, apply the whole or any part of the income fb 
the infant’s maintenance, education, or benefit. (See 
ihid.f s. 43.) 

32. Where a trustee dies, or remains abroad for more 
than twelve months, or wishes to retire, or refuses or is 
unfit to act, or incapable of acting, the person nominated 
in the will as the person to appoint new trustees may 
exercise that power, and, if there is no such person, or 
if the person empowered is not willing to appoint, the 
surviving or continuing trustee, or the personal repre- 
sentative of the last surviving or continuing trustee, 
may fill up the vacancy.^ (See ibid., s. 31.) 

Of the testator^ s domicil. 

33. Where a testator has left the land of his birth, and taken 
up bis abode permanently in another, and where a British sub- 
ject has left that part of the BritTsh dominions where he w'as 
born and has established himself in another part, he should 
remember that his will is liable to be affected by the law of^ 
domicil. Domicil answers very well to our word home, and 
where a man has two residences, one in one country and the 
other in another, the phrase “ he made the latter his home 
would point to the latter as his domicil. 

Domicil is acquired in either of three ways. 

Domijil of birth or origin is that w’hich a person acquires by 
being born of parents who are domiciled in a certain country. 
Tbedotiicil of*a child is that of liia father? and of his mother 
during widowhood. If he happen to 1^ bom w'hile bis parents 
are on a journey his domicil is still that of their home. He 

* New trustees may be appointed under this clause where a trus- 
tee nominated by the will dies in the lifetyne of the testator ; but 
the enactment does not apply to vacancies occurring in the lifetime 
of the testator otherwise than by death (sec. 31, subsec. 6). 
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cannot change this domicil of his own choice till lie is of age. 
But if he is sent by his parents or guardians into a foreign 
service, or into a permanent engagement in a foreign country, 
apart from the control of parent or guardian, his domicil will 
he in the country which he serves or where his engagement is. 
Domicil of choice is where a man voluntarily takes up his resi- 
dence in another country not for a mere special or temporary 
purpose, but with the intention of making it his permanent 
home, or at least of remaining there until some uncertain or 
unexpected event shall induce him to adopt some other per- 
manent home. A long residence abroad on account of ill-health 
will not alone suffice to give the invalid a foreign domicil. 
The question, therefore, being one of intention, is to be solved 
by the testator’s acts and declarations. What intention did he 
express in letters of friendship or of business ? Has he pro- 
vided for permanent residence in the place in question ? Do 
his family, or those members of it to whom he is attached, live 
with him ? Where does he keep his heirlooms, deeds, and 
other valuables ? Where does he exercise his political rights ? 
These are the kind of questions on which the decisions in cases 
of domicil depend. But stronger evidence is required to show 
that a man has changed his domicil than that he has adhered 
to his original one. If an acquired domicil is abandoned, the 
domicil of origin revives. Persons in the civil, naval, or mili- 
tary service of any country are considered as domiciled in the 
country whose servants they are, wherever their residence 
may he. 

Domicil may also be by operation of law. Thus the domicil 
of a wife, though under age, is that of her husband, even 
though they be living apart. A divorced woman, or one 
judicially separated, may choose a new domicil; but it is 
supposed that, until she does so, she may retain the domicil 
of her husband. 

As a general rule domicil cannot be lost or acquired by com- 
pulsion; but when a man is transported for life his 'domicil is 
lost, and Ids wife may choose a new one. Intention, as well as 
foreign residence, is necessary to effect a change of domicil, 
and, therefore, ambassadors, consuls and otherr' servaivts jof a 
state, residing for any^ length of time within the limits of 
another state, do not acquire a domicil there. 

34. I will now give the two leading rules with regard to 
domicil ; premising that the latter, as regards British subjects, 
has lately been modified by statute. These are — 
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1. If a testator devises real property, he must do so according 
to the formalities required by the law of the country in which 
the property is situate, wherever his own domicil may he. 

2. If he bequeaths personal property, he must do so according 
to the formalities required by the law of the country in which 
be is domiciled, wherever the property may be. 

Thus, if an Englishman domiciled in France makes a wdll 
according to the law of France giving real property in England 
and personal property in several other countries, the real pro- 
perty will not pass unless the wdll be executed according to 
the law of England as well as of France, but the personal 
property will pass wherever it may be. The theory on which 
this doctrine is founded is that personal property, consisting of 
moveables, is capable of following the testator’s person wherever 
he goes, but that land, being immoveable, must always remain 
subject to the laws of the country where it lies. 

35. But by Statute 24 and 25 Viet., c. 114, jjassed 6tli 
August, 1861, an^ important change was made concerning the 
wdlls of English subjects. 

By sec. 1, if a British subject is out of the United Kingdom 
(w'herever his domicil may be then, or at his death), and makes 
his will, it is to be good for admission to probate in England, 
Ireland, or Scotland as regards personal estate y if made in 
cither of the following ways, namely : — 

(1) According to the forms required by the law of the place 
where it is made ; 

(2) According to the forms required by the law of the place 
where the testator was domiciled w'hen he made it ; or 

(3) According to the law in f(^‘ce in that i)art of Her 
Majesty’s dominions where he had his domicil of origin. 

By sec. 2, if a British subject makes his wdll within the ' 
United Kingdom (whatever may be his domicil then, or at the 
time of his death), it is to be good for admission to probate in 
England, Ireland, or*Scotland, if made according to the forms 
required law in that part of the United Kingdom where it 
is made. 

By 8e<^ 3, if after making a will a testator changes his 
domicil, the will shall not thereby become revoked or invalid, 
nor skay the rHode of interpreting it be <iianged. The Act 
only applies to wills made by persons %ho shall die after 6th 
August, 1861. 

One or two example# will show the effect of the Act. 
According to the first section, if an Engjishman were to sur* 
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render his English domicil, and acquire one in France, and then 
go on a journey to Turin, and there make his will, it would bo 
valid for passing personal property, if made according to the 
law of Italy, or of France, or of England. But it must be 
remembered that the Statute can only have this effect on per- 
sonal pro])erty m the British dominions, and can by no means 
bind the .Frencli Courts to confirm a will made according to 
Italian law. 

By tlie second section, if an Englishman had surrendered his 
English domicil, and acquired one in any other country, and 
liad come to England on a journey, and made his will here 
according to English law, it would be valid for the purpose of 
passing personal property in the United Kingdom. A Scotch- 
i.>ian being temporarily in England may thus make a will of 
personal estate according to English law ; and so may an 
Englishman, being temporarily in Scotland, make his will 
according to Scotch law.* But remember that sec. 1 does not 
render valid the will of an Englishman abroal made according 
to Scotch law, or of a Scotchman abroad made according to 
English law, unless those laws happen to bo in accordance with 
the law of the land wbc're the will is made. 

By the third section, if I inak(‘ a will in England, and then 
acquire a domicil in France or in Scotland, 1 need not make my 
will again, but it will be valid as regards personal estate in the 
British dominions. 

For the purpose of enabling a will made under the provisions 
of this Act to be valid, so as to pass personal property of the 
testator wdiich is in foreign countries, and consequently under 
the dominion of foreign law, as well as that which is under the 
dominion of English law, another Statute, 24 and 25 Viet., 
c. 121, w^as passed the same day. 

This Act provides that Her Majesty may enter into a treaty 
with any foreign State, by which it shall be provided that every 
British subject dying in such State unless, he shall have resided 
there for a year and shall have made a declaration in a public 
office of an intention to become domiciled there, 'ohall be re- 
garded for all purposes of succession to personalty as retaining 
the domicil wj^ieh he had before going to reside in sdeh State. 
After making suc^j a treaty Her Majesty may give to pro- 

* England, Scotland, emd Ireland are separate countries as far as 
concerns domicil. But the testamentary law of England being the 
same as that of Ireland, questions of Irish domicil have seldom 
arisen. As to personal property, these Questions are now 
by the Statute as between England, Scotland, and Ireland. 
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visions the effect of law by an order in Council published in the 
Gazette, and may also enter into a like stipulation with refer- 
ence to the subjects of the State in question dying in England, 
except such as are naturalized as British subjects. 

That which a British subject, therefore, should always bear 
in mind is, that if he bequeatlis personal property scattered 
abroad in every country in Europe, the Court of Probate will 
grant probate if the will were made according to the formali- 
ties required by that part of the British dominions in which 
the testator is domiciled or in eitln?r of the other ways men- 
tioned in the Statute, and the property lying in any country 
connected with us by treaty made under the Act will go to the 
executor, to be dealt with according to English law. 

Whenever a testator has changed his domicil, or is living m 
a country other than that in whicli he is domiciled, he should 
let this appear by a descrij)tion of himself in his will; as 
“A. B., an Englishman domiciled in France,’’ or “A. B., a 
domiciled Englislinian living in France,” as the case may bo. 

37. No question of domicil arises with referenc*e to real 
property. In whatever country the lands are, according to the 
laws of that country must the will la* made. It will, therefore, 
be desirable sometimes to have two wills, one of ])ersoualty 
according to the law of domicil, and another of realty, accord- 
ing to the law of the land where it is, taking care, however, 
that one refers to the other, or, at least, that neither purports 
to be the only will. If there is realty in other countries there 
should be other wills. 

Wills of Soldiers amd Seamen. 

(See Appendix.) 

38. The wills of soldiers in actual military service* and of 
seamen at seaf (with certain important exceptions as regards 

* I should explain that this phrase is equivalent to “on an expe- 
dition.” It has beenjield that a soldier in barracks in England or 
a colony, a soldier on a tour of inspection in India, and a soldier at 
Malta with^his regiment under orders for the West Indies must 
execute and attest a will as required by the Statute of Wills. But 
the will of a minor written in pencil after a mortal wound Aliwal, 
an unsigned memorandum written on the back of a regular will 
after the testator had been wounded in battle, and the letter of an 
offioeiwt^his higher containing gifts of per^nal property, and 
written while he was passing from one regiment to another, both 
regiments being in active service, have been admitted to probate. 

t The expression “at sea” is equivalent to “on a voyage,” and 
therefore applies to a per^nri who has touched at an intermediate 
port. A will made by an admiral on a foreign station at his house 
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sailors to bo presently mentioned) are exempt from the opera- 
tion of the Wills Act, but only as far as relates to personal 
property. 

Soldiers and sailors so situated may not only make their 
wills by a writing neither signed by witnesses nor attested, but 
they may make them without writing at all and without being 
of full age. Such unwritten wills are called nuncupative, and 
must be made by word of mouth to one or more witnesses, the 
testator at the same time calling on them to hear witness that 
it is his will. It seems that nuncupative wills will remain valid 
unless revoked, though the testator lives in England several 
years after the date of the will. But I ought to point out the 
importance of reducing the terms of a will to writing, where 
possible, and of procuring the written attestation of one and, 
if possible, two witnesses, as required by the Wills Act ; thus 
at the same time reducing to a certainty the nature of the gift 
and the evidenc^e on which it is supported, and shutting out 
any question as to compliance with the Act. ^ 

39. As regards sailors, I alluded to certain exceptions from 
the exemption from the Wills Act, i, e. certain cases in which 
it is necessary, in order to pass certain property, that a will 
should either comply with the Act, or should bo more than a 
mere nuncupative will. And, indeed, there is one case in 
which certain property will not pass unless one of the attesting 
witnesses belongs to a certain class. 

By the Merchant Shipping Act, 1854, s. 194, where any 
seaman or apprentice belonging to or sent home in any British 
ship employed on a voyage which is to terminate in the United 
Kingdom dies during sueff voyage, the master of the ship is to 
take charge of his money and effects on board, and is to hand 
over the money and the effects, or their price, together with 
any wages due to him, to a shipping-master or consul, with an 
account ; and it is the duty of the latter to remit the property 
to the Board of Trade (s. 195). 

By the 197th section^ where such seaman or apprentice, or 
one who within six months before his death belonged to a 

on shore, and a will made by a seaman in port on the day when he 
shipped, but fifteen days before he sailed, have been held to require 
the usual forms; hit a letter written by a merclamt seqmim from 
his vessel lying in Margate Roads, a letter written by a master of a 
vessel in a port at which he touched on his voyage, and testamentary 
entries in a log-book during a voyage to Valparaiso, have been ad- 
mitted to probate. t 

* As amended by the Merchant Shipping Act Amendment Act, 
1862, 8. 20. 
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British ship, dies in or oat of the Queen’s dominions, possessing 
money and effects not on board his ship, a similar duty is cast 
upon the chief officers of customs or the consular officer at the 
nearest plac^. 

In section 198 there are like provisions concerning wages to* 
which a seaman or apprentice dying in the United Kingdom 
may be entitled from the master or owner of* any ship in which 
he has served. 

If the money and effects so remitted to the Board do not 
exceed £50, the Board may deliver them to the person entitled 
under a will, or, if no such person applies, they may distribute 
them to the widow and next of kin, without requiring probate 
or administration; and if the money and effects do exceed £50^ 
the Board are boinid to pay them over to the executor or 
administrator of the deceased, but in the case of an executor,, 
the will under which he claims must comply with the requisi- 
tions of the statute (s. 199). 

Now the property which a sailor carries about with him and 
the wages due to him at his death may amount to a large or a 
small sum, and, in either case, may form either a large or a 
small proportion of his total property. But it is as regards this 
property which thus comes into the hands of the Board of 
Trade that the Board have power to require something more 
than a mere nuncupative will; the latter kind of will, how- 
ever, being sufficient to pass all the rest of a sailor’s 'personal 
property. 

The following, then, are the powers which the Act, by s. 200, 
gives to the Board concerning w ages and effects in their hands : 

1, They may refuse to deliver suclli wages or effects to a 
person claiming under a wdll made on board nhipy unless such 
will is in writing and is signed or acknow ledged by the tes- 
tator in the presence of the master, or first or only mate of the 
ship, and attested by such master or mate. 

2. If the wages or effects are claimed by a person not related 

to the testatoj by blood or marriage under a will made else- 
where than on board a ship, the Board may refuse to deliver 
the property unless such will is in writing and is signed or 
acknowledged by the testator in the pjesence of aifU is attested 
by two^wjinessest one of whom must be a ?hipping-master 
appointed under the Act, or some ministei^ officiating minister 
or curate of the place in which the same is made, or, iu a place 
where there are no such pei^ons, some magistrate, British con- 
sular officer or officer of customs. , 


B 



258 


CLASS XI. 


Thun we gee that, iii order to compel tlie Board of Trade to 
deliver property in their hands to the claimant under a will, it 
is required (1) when made on board ship to bo written and 
sij^ned, or acknowledged in the presence of one witness of a 
certain kind, ami attestt^d by him ; and (2) when not made on 
board ship, and not in favour of a ndative, to be in writing, 
and signed or acknowledged in the presence of two witnesses, 
of whom one must be a person of a certain class and both must 
attest. In the latter case, tlmrefore, something more is required 
tlian would satisfy the Wills Act. 

If the will under which the claimant claims does not comply 
with one or other of these provisions, the Board are not bound 
ito pay over the property in their hands, and may deal with it 
as if no will had been made. Tlie will, however, though insufii* 
cient as regards jiroj^erly in the hands of the Board, may be 
good as regards all other j)(‘rHonal property. 

40. These ])rovisions of the Merchant Sh^nping Act of course 
apply only to the merelnint seamen. As regards wages, pay, 
prize-money, bounty, and allowances, seamen and marines in 
the Royal Navy are }>r()t(‘ct(‘d by the Navy and Marines (Wills) 
Act, 1865. 

By that Act, s. 3, a will of a seaman or marine, if made 
before he enters the service, is not to be valid to pass the kinds 
of property abov(‘ mentioned, and, by s. 4, it will be invalid for 
that ])ur]) 08 e, though made after he has entered the service, if 
written on the same paper or parchment with a power of 
attorney. 

By sec. 5, a will made by a seaman or marine in the service, 
or when be has ceased to serve, is not to he valid for that 
purpose 

(1) Unless it is executed in accordance wdth the Wills Act; 

(2) Unless, when made on board a Queen’s ship, one of the 

two attesting witnesses is a commissioned officer or warrant or 
subordinate officer belonging to the naval, marine, or military 
force ; i 

(3) Unless, where not made on board a Queen’s ship, one of 
the two attesting witnesses is commissioned officer 'or chaplain 
or warrant dr 8ulK)rdinat.j oflBeer as aforesai^ or the governor, 
agent, physician, si^rgeon, assistant surgeon or ch\«pfain of a 
tiaval hospital at homo or abroad or a justice of the peace or the 
incumbent curate or minister of a church or place of worship 
in the parish where the will is executed or a consular officer or 
officer of customs or a notary public. 
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A will executed in conformity with these provisions is to be 
valid as to the property above mentioned for the purpose of 
being: admitted to probate, and the representative appointed by 
the will is the sole person entitled to deal with such property. 

By section 6, a prisoner of war may make a valid will ^or all 
purposes 

(1) If his signature to it is made or acknowledged by him in 
the presence of and attested by one witness, being a commis- 
sioned officer or chaplain in the navy, marine or army, or the 
agent of a naval hospital or a notary public. 

(2) If matle in accordance with the law of the place where 
made. 

(3) If made in accordance with the Wills Act, • 

But the Admiralty, in the case of a will of a seaman or marine 

in actual military service or a mariner or seaman at sea, may 
band over the above-mentionexl property to any person entitled 
under a will, thougji not made in conformity with the Act, if, 
having regard to the circumstances of the death of the testator, 
the Admiralty is of opinion that compliance with the Act may 
be properly disj)ensed with. 

41. The Regimental Debts Act, 1863 (which, by the regula- 
tion of the Forces Act, 1881, is made to extctid to all persons 
subject to military law' as offietTs or soldiers, w'hetber within or 
without the Queen^s dominions), provides for the payment of 
the regimental debts of officers and soldiers dying in service, 
and the^e debts are constituted preferential charges and a 
Committee of Adjustment is to see them paid. By this Act it 
is enacted that, where the original wili of an officer or soldier 
dying in service comes to the bands of the Secretary of State 
for War or of the Secretary of State for India and repre- 
sentation under the will has not been taken out, it inuy be 
deposited : — 

In the depository of the Court of Probate in London if the 
domicil of the testator was in England or India or any of Her 
Majesty’s possessions abroad or in any foreign country; 

In the Court of Probate in Dublin if his domicil in 
Ireland ; afid 

In the <^ce o^the clerk of the 4?ornraissyy 
County %f«2dinburgh, if the testator’s dot^icil was in Sc^otland. 

And an inventory of the personal estate and its application, 
as far as know n, may be dejjosited also. 

The Act of 1881 enables the Committee of Adjustment to 
transfer ail the property of the deceased tefan official adtninis* 


Court of the 
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trator, on the preferential charges being paid or secured, and 
to desist from further meddling, and enables the paymaster of 
the forces, on receiving the surplus out of the United Kingdom,, 
to pay it over to the representatives, widow or children of the 
deceased, though not present at head-quarters. 


FORMS OF WILLS. 

Where a testator does not wish to interfere with the 
distribution of his personal property which would take 
^effect by law in case he were to die without leaving a 
will, but wishes to entrust such distribution to some 
person other than the one who would be entitled to 
administration, he will find the following form usefuL 
especially if time presses, — always remembering that it 
leaves his real property (see s. 12) to d<?8cend according 
to the rules of law. 

1. Will simply Appointing an Exkcutob. 

This is the will of me, A. B., of , made this day 
of [month and year\ 

appoint (1. II. my executor, and bequeath to him my 
personal estate in trust for distribution according to the law'. 

A. B. 

fSi^ned by the said A. B., as his last will, in the presence of 
us, being present at the same time, wdio, at his request, in hia 
presence, and in the pi ,'sonce of each other, subscribe our 
names as witnesses. 

JC. D. [Description and Address A 
E. F. [ Description and Address.] 

Where a testator has children under age, and wishes 
to give his wife the entire control over them and his 
property, and is not afraid of her marrying again with- 
out providing for them, he wdll find the following form 
convenient : — 

* If the testator has m^e a will previously which he wishes to 
revoke, he should use the revoking clause at the begirriinj of the 
next form. ^ 

t Anotlier form of attestation may be necessary. (See Forms 
xviii to xxi.) 

t G. H. may be one of the two witi^esses, but if the testator adda 
a bequest to him, whether for his trouble or individually, he will 
lose it. (See e. 8.) 
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II. All Pkopektt to Wipk.^ 

This is the last will of rae» A. B., of , made the 

day of [month and ymr]. 

1. I revoke all rny previous testamentary instruments. 

2. I give all my real and personal property to my wife. 

3. I appoint her my executrix and guardian of my children 
under age. 

A. B. 

Signed, etc. [oa* in Form i, unless one of ike forms of aiUs» 
taiion numbered xviii to xxi should he necessarf]. 

Where the testator wishes to give the children a portion 
of his property, and leave the rest for his wife’s support, 
and under her control, he may Uvse the following lorn^ 
It contains a direction, hy wiiicb, in case the testator 
from losses or change of investments, does not leave 
sufficient personal property to pay the legacies, his real 
property will come in aid, so that his children may not 
be disappointed* — 

III. liKGACiKs TO Wife akd Children, and all the Rest 

TO Wife. 

This is the last will of me, A. B., of , made this 

day of [month and year\. 

1. I revoke all my previous t<*stainentary instruments, 

2. I bequeath £ to iny wife, and £ to all my j)re8cnt 
and future children, equally if more tiian one, or to my child if 
but one, who ahull attain twenty-one, or being daughters or a 
daughUfr, shall attain that Hge or sooner marry with the 
guardian’s consent, and wdio shall survive me or shall die before 
me, leaving issue surviving me,t the legacies of daughters to 
l>e to their sole and separate use, fre^ from the control of any 
husband, J but so that tiny shall not dispose thereof by any 
mode of anticipation. 

* This may be made t(> serve as a form for a will in favour of any 
person by placing his or her name in place of the wife, and putting 
executor for executrix if he is a male, and omitting the wordA about 
guardianship, if inapplicable. 

t It must not be supposed that the issue of a non who bos died in 
testator’s lifotnne will necsessarily take equally, or at all. They will 
only have a share in the legacy if the son dies without a ’i^ill (as he 
must do i{ be dies under age), or leaves it by will to them equally. 
Though the testator’s son never comes into this legacy, yet it will 
follow his^ill, bv virtue of which ont»of his children or a stranger 
may lH ^titled ro the whole of it. See the Stfeet of this clause 
further explained in sec. 19. Notwithstafding this, it is a wise 
disposition, and very commonly used, for it leaves it in the power of 
the testator's child to bene^ his children if he pleases. 

J It is always safer to give legacies to daughters in this way, hut 
if the testator lives to see his dauahter married to a trustworthy 
and dutiful husband, who would feel benedted by having the control 
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3. I direct that my real estate shall go in aid of my per- 
•onalty in case the latter shall not suffice for payment of the 
above legacies. 

4. Subjoct as aforesaid, I give all my real and personal estate 
to my wife. 

5. 1 appoint her my executrix, and guardian of my children 
under age. 

A. B, 

Signed, etc. [as in Form i, unless one of the forms of attest a-- 
iion numbered xviii to xxi should be necessari^]. 

The above form may be varied by the introduction of 
other legacies or of devises of land such as will be 
found in the following form, and under No. xxviii. 

IV. Legacies to Wife and Children and Devises of 
Leaseholds and Freeholds. 

Ilu8 is the last will of me, A. B., of , made this 

day of [month and i/ear] . ^ 

1. 1 revoke all my previous testamentary instruments. 

2. 1 boq\ieath to my wife £ , to be paid fourteen days 

after my death,* and all the furniture of my dwelliug-bouse, 
and all the ornaments and works of art, household plate, linen, 
china and glass, and all wines, fuel, and other consumable 
household stores being therein or belonging thereto. I bequeath 
to my trustee and executor £ , for his trouble .f 

3. J1 bequeath £ to all and every my present and 

future children or child who shall attain twenty-one, or being 
daughters or a daughter shall attain that age or sooner marry 
with the guardiaids consent, and who shall survive me, or die 
before me leaving issue surviving me ; the legacies to daughters 
to be to their sole and aepi\rate use free from the control of any 
husliand, hut so that they shall not dispose thereof by any mode 
of anticipation.§ 

4. I bequeath my leasehold premises in to C. I)., his 

executors and administrators, upon trust to pay the rents and 

of the legacy, the testator may advance it to him, and may make a 
codicil declaring that the daughter in queirtion is not to have a 
legacy under tlie will, or only a legacy of so much. The words 
restraining anticipation leave the woman free to dispck^e of the pro- 
perty while single or a widow, but prevent her, while married, 
from dispWng of the body of the property, or the income in advance, 
to her husband or any other person, and leave her to deceive the 
income onh . ‘ , 

• A small sum ffir immediate use. ^ \ t* 

t These words attachfcthe legacy to the office of executor, and if 
he does not act he will not have the legacy. Another legacy may 
be given to him as an individual, so that he may have it whether 
he acts or not. 

t Seo 6. 19, and the like clause in Form iii and note. 

f As to the restraint on anticipation, see note to Form iii* 
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profits thereof* to my wife for her life so lonp as she shall 
continue my widow, f she discharging the lessee’s liabilities in 
respect thereof, and, after her death or other marriage, in trust 
for all my children equally who shall then be living, or who 
shall have left issue then living, such issue of any deceased 
child of mine to count as one child, and to take tlm share of 
their deceased parent equally. 

5. I devise ray lands held for estates of life or of iiiheritancej 
to ray said wife for her life as long as she shall continue ray 
widow, J and u|k)ii her death or otlier marriage to my eldest 
sou S. and liis heirs for ever.§ 

(5. I give all the residue of my personal estates to my wife. 

7. 1 appoint my wife, and the said C. !>., exei'utrix and exe- 
cutor of this my will and guardians of my children under age. 

A. H. , 

Signed, etc. [«.v in Form i, unless one. of tke forms of attesia* 
tion numbered xviii to xxi should he necessari^ j. 

If the testator desires tlmt his freehold lands and his 
estates of inlierit^iiiee should Ixi (*njoyed, after liis wife's 
death or other marriage, by his cliildren equally, the 
following clause may be used insU'ad of Clause 5 in the 
last form : — 

I devise my lands held for estates for iifc* or of inheritance to 
ray said wiie lor her life, so long as sho .shall continue iny 
widow, and upon her d<‘ath or other marriage to all and every 
my present or future children or child e(jually, if more than 
one, who shall attain twenty-one or heing daughters or a 
daughter shall attain that age or sooner marry witli the guardian’s 
consent, ami wlio shall survive' me, or shall die In'fort* me leaving 
issue surviving me ; the shares of my daughti*rs to he settled to 
their sole and separate use free from the control of any husband, 
hilt so that tliey shall not dispost* thei^'of by iiny mode of anti- 
cipation, jj 

Where the testator has children but no wife, or a wife' 
for whom provision is already made, and he posaeases 

* This will allow of her occupying any (>f tin; leasehold j>remis<*8. 

t If you mean to gke this property to your W'ito for her life 
whether she marries again or not, omit tlie words “ so long as she 
shall continut^ my widow,” and, a few words afU*r, “or other 
raarriago.” , 

J This wyi include copyholds. The life estates are of course for 
the lives of others. ^ 

} This gy'os the son an estate in of wdiieh he may 

dispose, in hil mother’s lifetime. If ho is nSt to bo trusted to 
this extent, omit “and heirs for ever,” an<> continue thus: “for 
his life, and after his death to such of his children, and for such 
estauis as he shall by deed or will appoint, and in so far as the 
same shall Ihj unappointod, among hi« children equally, and if ho 
no children, then to my own ri|fht heirs for ever.” 

II See note to these words in Form lii. * 
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property of various kinds, and desires to leave it all 
equally among his children, the following form will be 
l^ound useful. It vests the property in trustees upon 
trust to give each child an equal share as he or she 
comes of age, or (if a daughter) marries, and it em- 
powers the trustees to sell for that purpose. This is the 
best mode which can be adopted to secure an equal 
division. But the trustees need not carry out the 
power of sale, and, if they do, such of the children as 
are of age may buy any portion they please with their 
shares, or with any other means which they may have. 
In this way the property has a good chance of being 
divided so as best to suit the tastes and prospects of the 
* children. 

V, PROPKItTV TO TriUSTEEfl ON TeUST FOE ChILDEEN 

Koually.* 

This is the last will of me, A. IL, of « , made this 
day of [month and year\, 

1. 1 revoke all my previous testamenbirv instruments. 

2. 1 devise and l>e<jueath all my real and personal property 

not hereby otherwise disposed of, to C. 1)., of , E. F., of 

, and (i. H., ol' , upon the following trusts to be 

performed by them or the survivors or survivor of them, his 
executors or administrators. 

2. Upon trust to retain or n‘alise my invested personalty, and 
(after paying my funeral and testajnentary expenses, debts and 
legacies) to invest the proceeds with the sale moneys of my real 
estate in or upon any ])ublie stocks, funds, sliares, or securities 
not l)eing Irish or foreign or the personal security of any 
person. c 

4. Ujwu trust to sell my real estate, with the discretion of 
absolute owners. 

5. Subject to the foregoing trusts, the premises, including as 
well any purchased real estsite as my unsold real estate devised 
in trust for sale, shall bi‘ hold in trust for all and every my 
present or future children or child equ^^lly, if more than one, 
who shall attain tw'cnty-one or, being daughters or a daughter 
shall attiiin that age or sooner marry with the^ consent of a 
guardian, and who shall l>e living at my death, or shall leave 
issue surviving me, and on failure of the foregoing trusts^ in 
trust for J. K., of , absolutely, or, if he be dead, for his 
executors or administrator's for the benefit off,his es)^t^, 

6. The shares of di^ughters are to be for their sol^jmd sepa* 

♦ There are various clauses which are omitted from this will 
because they are implied by the lav^ such as the power to give 
receipts to purchasers, to appoint new trustees, to maintain and 
educate children dai;ing their minority, and to wind up the testa- 
tor* s accounts. (See sects. 29 — iJ2.) 
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rate use free from the control of any hasband» but so that tliey 
shall not dispose of them in any mode of anticipation.* 

7. Every present and future trustc^eand executor of my will, 
including the said ,t who may be an attorney or solicitor, 
shall be entitled to the same professional costs, charges and 
expenses as if he were not such trustee or executor. 

8. I appoint the said C. 1)., E. F., and O. H. executors of 
this my will and guardians J of my children under age, and I 
bequeath to each of them £ for his trouble. 

A. B. 

Signed, etc. [as in Form i, unless one of the forms of attesia* 
tion numbered xviii to xxi should he necessary]. 

Where a testator’s property is of various kinds, and 
variously invested, hut he has a wife as well as childrei^ 
to provide for, and desires that the latter should have 
his property equally after their mother’s death, the 
following form may be used : 

VI. The Like* foe Benefit of Wife anu Childben. 

This is the last will of me, A. B,, of , made this 
day of [month and year]. 

1. I revoke all my previous testamentary instruments. 

2. 1 bequeath to my wife £ ,§ to be paid fourteen days 

after my death, and all the furniture of my dwelling-house, 
and all the books, ornaments, works of art, household plate, 
linen, china and glass, and all wines, fuel, and other consum- 
able household stores being therein, or belonging tliereto.|| 

3. 1 devise and l)eqneath my real and personal estate not 

hereby otherwise di8jx)8ed of, to C. 1)., of , E. F., of , 
and G. H., of , to hold upon the lollowiiig trusts, to be 

performed by them, and the survivor^ or survivor of them, and 
the executors or administrators of such survivor. 

4. Ui>ou trust to retain or realize my invested personalty, and 
to realize my uninvested jXTsonalty, and (after }>aying rnymm 
funeral and testamentary expenses, debts, and legacies, to 
invest the proceeds, with the sale moneys of my real estate, in 
or upon any public stocks, funds, shares or securities, not being 
Irish or foreign or th^ personal security of any jx*rson. 

6. Upon t|;u8t, subject during my wife’s life to her written 

• See note on these words in Form iii. ^ 

t Here insert the name of either of them who may be an attorney 
or solicitor; or, if neither of them is so, omit the w^ds ** including 
the aaijl.”/ . 

1 Tlre^fficeg or trustee, executors, and guai^ian may each be 
held by different persons, out it is far betlfcr that they "should be 
aU united in the same persons. 

i f A small sum for immed^te use. 

j Here add any legacies you may desire to make of personal 
property, and any devises of real property either to wife or to any 
other. (See Form xxviii.) • 
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consent) to sell my real estates, with the discretion of absolute* 
owners. 

64 Upon trust to pay the income of the trust premises,, 
including the clear rents and profits of unsold and of purchased 
real estate to my wife during her life, she thereout discharging- 
the lessee’s liabilities in respect of my leaseholds. 

7. Subject to the foregoing trusts, the trust premises, in- 
cluding as aforesaid, shall be held in trust for all* and every 
my present and future children or child, equally if more than 
one, who shall attain twenty-one, or being daugliters or a 
daughter, shall attain that age or sooner marry with the 
consent of a guardian, and who shall survive me, or die before 
me, leaving issue surviving me.f 

8. The shares of each of my daughters are to be held upon 
trust for her sole and separate use for her lift*, free from the 
control of any husband, but so that she shall not dispose thereof 
in any mode of anticipation,! and after her death § for such of 
her children and so as she may by deed or will appoint, and, so 
far as the same may he unappointed, for all her children 
equally, hut so that no child shall take an unappointed share 
without bringing his or her appointed share into account. 

9. On failure of the foregoing trusts, the trust premises, in- 
cluding as aforesaid, shall he held in trust tor J. K., of , 

absolutely, or if he he dead, for his executors or administrators 
for the benefit of his estate. 

[^Here copy clauses 8, 7, and 8 from the preceding form!] 

A. B. 

Signed, etc. [af? in Form\, unless one of the forms of attesta* 
Hon numbered xviii to xxi should he necessarg~\. 


* If you wish to give your wife a power of distributing the pro- 
pei'ty as she pleases, or giving it all to one i hild, let the clause 
stand thus . — 

7. Subject to the foregokig trusts, the trust premises, including 
as aforesaid, shall be hold in trust for such of my children, and so 
as my wife shall by deed or will appoint, and, so far us the same 
w-khall bo unappointed, in trust for all and every my present and 
future children or child, equally if more than one, who attain 
twenty-one, or being daughters or a daughter shall attain that age 
or sooner marry with the consent of a guardian, and who shall 
survive me, or uie before me leaving issue surviving me (the issue 
of a deceased child of mine to count as one child, and to take their 
parent's share equally), provided that no child shall kike an unap- 
pointed ^hare, without bringing his or her appointed share into 
account, and, on failure of the loregoing trusts, the trusf premises, 
including os a^resaid, shall be held upon trust for J. K., of ^ 
absolutely. t ^ 

f See the like clkuse in Form iii, and note. \ ♦ 

5 See note to Form it: on the restraint of anticipation. 

If you desire to give your daughters power to appoint the in- 
come to a surviving husband for hxs life, insert here the following 
words, **if she shall by deed or will a|f)ioint to her husband for bis 
life if he survive her, and subject to the foregoing trusts'’ — and 
then go on as above. * 
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If the testator’s youngest child will come of age in a 
few years, and be is not likely to have more, he may 
effect the distribution of his property, though it be of 
various kinds, without going through tlie form of giving 
a power of sale, which may oe distasteful. 

to the following form I have supposed the testator to 
have a wife, and have provided her with an annuity for 
her life. If he has no wife, clause two, except the gift 
to trustees and executors, and clause three and the three 
first words of clause four can be omitted. 

VII. Will oivino Annuity to Wife, and Property to 
Trustees in Trust for Division amono Children 
AT Twenty-one. ^ 

This is the last will of me, A. B., of , made this 

day of [month and year~\. 

1. I revoke all my former testamentary iustnimcuts. 

2. I bequeath to my wife £ to be paid fourteen days 

after my death, afld all the furniture of my dwelling-house, 
and all the household plate, l>()ok8, works of art and orna- 
ments, linen, china and glass, and all wines, fuel, and other 
consumable household stores being therein, or belonging 
thereto, and 1 give each of my trustees and executors herein- 
after mentioned, £ for his trouble. 

3. I direct my trustees to purchase from a well-established 

insurance company in good repute, an annuity of £ f for 

the life of my wife, payable half-yearly, the first payment to 
be made on the usual quarter-day which shall first happen after 
my decease, with a provision for apportionment in case she 
shall die between the times of such payment, and to settle the 
same to her sole and separate use, free from the control of any 
husband, and without power of antic!f)ation ; and 1 direct that 
if ray personal estate is not sufficient for this purp 08 <‘, my real 
estate sliall go in aid thereof. 

4. Save as aforesaid, I devise and beqneatli my real and 
personal estate to C. D., ot , and K. F., of , upon 
the following trusts to V)e performed by tliem or the survivor of 
them, his executors ornidministrators. 

5. Upon trust, during the infancy of any of my children, to 
employ a fait proportion of the income of the trust premises 
for his or her maintenance or education, and to divide the 
surplus anfong my adult children equally. 

6. Upoi^rust, when my youngest jchild shall have attained 
twentyion^ to xA^ike an estimate as well asHhey can of the 
said trusT premises, and of the several parcels thereof, and to 
divide and convey the same to and among all my children 
equally, my eldest son ha^png the first choice, and then my 

* A small sum for immediate use. 
t Yearly income. 
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youwger sons, according to seniority, and then my daughters 
in like manner; provided that if any of my children sliall die 
before tlie period of distribution, leaving issue then surviving, 
such issue shall count as one child, and shall be entitled 
equally, if more than one, to the share of his, her, or their 
parent, and such share shall be chosen for them by my 
trustees, if necessary, sfter all my adult children shall have 
made choice as aforesaid. 

7. The share of each of my daughters is to be settled to 
her sole and separate use for her life, free from the control of 
any husband and without power of anticipation, with remain- 
der to such of her children and so as she may by deed or 
will appoint, and in default of apjwintment, among her children 
equally, with a hotchj>ot clause, and on failure of these trusts, 
upon trust for such persons and in such shares as would be 
given under a distribution according to the Statutes of Distri- 
bution, if the whole were personalty. 

8. 1 appoint the trustees of my will executors thereof and 
guardians of my children under age. 

9. Kvery trustee and executor of iny wil^ including the said 

who may be an attorney or solicitor, shall he entitled 
to the same professional costs, charges and expenses as if he 
were not such trustee or executor. 

A. B. 

Signed, etc. \_as in Form i, unless one of the forms of attesta^ 
tion numbered xviii to xxi should he necessary^, 

42. Where a man with a wife and children has 
expiring interests in land (such as leases, or estates 
for the lives of other persons) and has also future 
interests (remainders or reversions) in land, he is 
usually advised to leave his landed property to trustees 
upon trust for sale, ffhe object of the sale is to turn 
the expiiing interests into money while there is any- 
thing left of them, so that the children may have the 
income after the mother’s death, and to turn the future 
interests into money at once, so that the mother during 
her life may enjoy the income which, without a sale, she 
could not do. But. apai*t from the expenses of the sales, 
the operation usually results in a loss, especially as re- 
gards the future interests, which seldonf feten their 
full vielue. It may, therefore, suit the family better for 
the testatoj to leave the property just as it island allow 
the expiring e^te to us^ up and tl^e fut^e estates 
to come in. Vor this purpose I have prep^ed the 
foDowing form, ^ing ml the personalty to the wife 
absolutely and giving ber tbe landed property with 

♦ Here insert the name of either one of them who may be an 
attorney or solicitor, or, if neither of them is so, omit the words 
** incluoing the said.*' 
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power to enjoy dui'ing her life that which is already in 
t^ssessiont or which comes into possession during her 
me, and givmg what is left and what has yet to come 
into possession to the children after her, as she shall 
appoint and, so far as there is no appointment equally. 

VIII. Will givino Pkbbonalty to Wi?b absolutely, 
AND Realty to Hkb fob Life and aftbbwabds to 
Childbbn. 

This is the last will of me. A, B., of , made this 
day of \month and year]. 

1. I revoke all my previous testamentary instruments. 

2. I give £ to C. D., of , and £ to E. F., of 

3. Subject to the preceding gifts I give to my wife Barbara,^ 
bom Marshall, all my personal estate save my chattels real 
absolutely. 

4. Subject as aforesaid I give to my said wife all my real 
estate, including chattels real, for her life, to enjoy present 
interests or such i^s shall come into possession during her life 
in specie, but not to convert future interests into money, 

5. And after her death I give my said real estate, iticluding 
chattels real, to such of my present and future children and so 
as my said wdfe may by deed, will or codicil aj)})oint, and in 
default of appointment or so far as iinappointed to all my pre- 
sent and future children equally, or child if but one, who shall 
attain twenty-one or, being daughters or a daughter, shall attain 
that age or sooner marry with the consent of a guardian, and 
who shall sursuve me or die before me leaving issue surviving 
me. And each of my daughters’ unappointed shares shall he 
for her sole and separate use, hut so that she shall not dispose 
thereof by any mode of anticipation. 

6. On failure of the last preceding gift, I give my real estate, 

including as aforesaid, to X. Y., of , and if he be dead to 

his heirs, executors or administrators, according to the respec- 
tive natures of the properties, for tlie lx*nefit of his estate. 

7. I appoint my said wife my executrix and guardian of rny 
infant children. 

A. B. 

Signed, etc. [as in Form i, unless one of the other forms of 
attestation ns^mbered xviii to xxi, post, should be necessary]. 

The fi^lowing fonn is given as another example of 
what can be done in a simple case whore a man’s 
propqjTtj^is i» such a shape that he ^an satisfy the 
deman<ro of his family not only without directing a sale 
but without the intervention of trustees at all. By this 
will the testator provj^es for his wife by giving her a 
sum of money and a life estate in one parcel of land, 
and gives his eldest son another parcel of land, and 
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f ives his youngest son the former parcel of land after 
is mother’s death. Bach son has also a legacy 

IX. Will DisroeiNo op Money and Two Farms fob 
Benefit op Wipe and Two Sons. 

This is the last will of me, A. B., of , made this 
day of [month and . 

1. I revoke all my previous testamentary instruments. 

2. I heqtieath to my wife £ , and all the furniture of 

my dwollinf^-housG, and all the books, works of art, ornaments, 
household plate, linen, china and glass, and all wines, fuel, and 
eonsuinable household stores being therein, or belonging thereto. 

3. I bequeath to my son C. D. £ , and to my son 

E. F. £ 

4. 1 devise my lands, called Arrow Butts, in the county of 
Lancaster, with the appurtenances, to my said w ife for her life, 
and aftt^r her death to my son E. F., and his heirs for ever. 

5. 1 devise my lands, called Blackacrcs, in the said county, 
with the appurtenances, to my son C. 1)., and his heirs for ever. 

6. All the residue of my real and personal Estate I devise and 
bequeath to iny sou C. D. 

7. 1 appoint my said wife and the said C. D. executrix and 
executors of this my wdll. 

A. B. 

Signed, etc. [ ns in Form i, unless one of the other forms of 
attestation numbered xviii to xxi, post, should be nece8sary~\» 

The above will enables tbe testator’s sons to dispose 
of their interest in the lands devised to them im- 
mediately upon bis death. If tbe testator wishes to 
prevent the property from being disposed of until his 
sons respectively are dead, and his grandchildren are of 
full age, it will be better to use the following form, 
jvhich gives to the sons of the testator estates for life 
only, and makes their sons, or, if they have no sons, 
their daughters, tenants in tail. By this means, if no 
sale takes place under the Settled Estates Acta, the 
property will be kept in the direct line of the family as 
long as it lasts, until the first, or some othey tenant in 
tail, goes through the form of barring the entail by a 
disentailing deed. 

X. The Likk.*Giv2NO an Estate Tail id Each 

Commence in prtjediny form. 

Clauses 1, 2, and 3, as in preceding form, 

4. I devise my lauds called the Arrow" Butts, in the county 
of Lancaster, with the appurteuauces, to my said w"ife for Hfe, 
and after her death to my son, E. F., for life, and after hlf 
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^eath to his first, and every other son saccessively in remainder, 
one after another, and the heirs of the body of each such son, 
every elder sou, and the heirs of his body, taking before every 
younger son, and the heirs of his body, and, in default of such 
issue, to the daughter of tlie said E. F., if only one, and the 
heirs of her body, or, if the said E. P. shall have more than one 
daughter, then to such daughters respectively aud the respective 
heirs of their bodies. And, on failure of the issue of each 
daughter, her share, as well original as accruing, shall go to 
the other or others equally, as aforovsnid, and the heirs of her or 
their laxly, or respective IxxHes ; and, on failure of all such 
issue, to me and my heirs for ever. 

5. I devise my lands, called Blaekacres, in the said county, 
with the appurt»‘naiice8, to iny son, C. I)., for life, and after his 
death to his first and other sons successively in tail, with 
remainder to his daughter, if only one, and the heirs of her* 
body, or his daughters, if more than one, as tenants in common 
iu tail, with cross remainders in tail betwevn them, as in the 
case of the preceding devise to the issue of my son, E. F., with 
remainder to me and my heirs for ever. 

0. All the resldiili of my real and personal estate 1 devise and 
bequeath to my son C. 1). 

7. 1 appoint my said wife aud my son C. 1). executrix and 
executor of this my will, 

A. B. 

Signed, etc. [«# in Form i, unless ore of the other forms of 
attestation, numbered xviii to xxi, ])ost, should he necessaryl. 

The wdll of a person in business, who desires it to be 
carried on after his death for the benefit of his wife and 
children till one or more of the latter are capable of 
becoming bis successors, requires care. The interven- 
tion of one or more trustees is reouired. If the testator 
leaves a wife, she should not be tne sole trustee. A son 
should be joined with her, and, if possible, some older 
friend of the family. The trustees must also have 
special authority to employ the testator’s estate in 
carrying on the business, and they must be empowered 
to increase, dirainigh, or discontinue it, otherwise the 
property might be ruined under unforeseen circum- 
stances. The trustees should be appointed executors, 
because, if other persons are appointed executory, thei^ 
will be Uvo sets of persons possessed of the statutory 
power olLwinding up the testi^or’s accounts at their 
discreii^. {S9e secs. 29-— 32.) IT they not appointed 

executors, there should be a claus# giving them the 
same powers as if they were executors. 

The other statutoiy j^)\ver8 given to tinistees will be 
sufficient; but, as regards the appointment of new 
trustees, it is not sufficient that they should merely 
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have the power, they should be expressly required to 
exercise it. So also, with a view to secure that the 
trustees shall be persons who at least have the oppor- 
tunity of personally inspecting the business, it is 
desirable to provide that upon any of them ceasing to 
reside in the neighbourhood of the business, he snail 
thereby be disqualified, and a new appointment shall 
take place. 

However old the testator’s widow may be, there is a 
possibility of her marrying again, especially if the 
Dusiness is thriving; and as there are no means of 
preventing her after-taken husband from interfering 
with the business if she were to continue a trustee, her 
trusteeship must be limited to her widowhood. After 
her other marriage she should have an annuity less 
than that which is given her during widowhood. These 
objects are kept in view in the following forms : — 

XI. Will of a Teabesman Peovidino foe the Con- 
tinuance OF HIS HusINESSS. 

This is the last will of me, A. Ih, of , made this 
day of [^month and year ] . 

1. 1 revoke all my previous testamentary instruments. 

2. 1 bequeath to my wife £ to be paid within fourteen 

days after my death, and the furniture of my house at , 

and all the books, works of art, ornaments, houstjhold plate, 
linen, china and glass, and all wines, fuel, and other consumable 
household stores, of wliich 1 shall die possessed. f 1 devise to 
each of my other trustees £ for their trouble. 

3. I devise my real and personal estate not liercby otherwise 

disposed of, unto and to the use of my wife as long as she shall 
continue a widow, C. D. of , and K. F. of , upon 

tlie following trusts to performed by them, or the survivors 
or survivor of them, his executors or administrators, their or 
his assigns. 

4. Upon trust to retain or realise my invested personalty, and 
to realise my uninvested personalty, and (after paying my 
funeml and testamentary exj)erise8, debts, and legacies) to invest 
the proceeds, with the sale moneys of my real estate, in or upon 
any public stocks, funds, shares, or securities, not being Irish 
or foreign or the personal security of any person, or to invest 
them iir the business in w hich I shall he engaged at my death, 
as hereinafter mentioned. 

6. Ujxni trust [subject ):o the written consent of any son of 
mine who shall liave attained tw'enty-one],' to seb real 
estates, with the disoeetion of absolute owners. 

• A small sum for immediate expenses. 

f Here add any legacies of persomd property which you may 
desire to make either to your wife or any other person, and any 
specific devises of reaj proi>orty. (See Form xxviii.) 
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6. Upon trust, during my wife’s widowhood, to pay to her 
the income of the trust premises, including the clear rents and 
profits of my unsold, and of purchased real estates, and to suffer 
her to continue my said business during her widowhood, wdth 
the pow'ers hereinafter contained. 

7. I empower my said wife to continue to occupy the pre- 
mises in w^hich the said bnsiness is carried on, or to take others 
which she may think more convenient. I authorise her to 
carry on the said business, and to employ in it such portion of 
the trust premises as she may think fit. 

8. 1 give my wife during her widowhood the im'onic arising 
from the said business wliile curried on by l»er, she thereout 
maintaining and educating such of my sons as shall he under 
age, and such of my daughters as shall be under age and un- 
married. 

9. In the event of n»y wife marrying again, the powers and 
benefits hereinbefore given to her are to cease, and slie is to 
release her trust estate to her co-trustees, and, upon her so 
doing, I thenceforth give her an annuity of £ for her life, 
to her solo and 8(*}>arate use, payable (juiirterly, the first jiay- 
ment being made on\he first usual (juarter-day aft('r huch other 
marriage, but such annuity shall cease uj>on my wife attempting 
to alienate, or charge the wliole, or any jiart thereof. 

10. If any of my cdiihlren, being sons shall attain twenty- 

one, or being daughters or a daughter shall attain that age or 
sooner marry with the consent of a guardian, during the widow- 
hood of my w'ife, my trustees, 8uhje(‘t to the foregoing dis))Osi- 
tions, may raise out of the trust j)remises for cacli sncli child a 
sum not exceeding £ for his or her advancement in life, 

to be accounted for by sucli (‘hi Id on tiie distribution of my 
trust property, in maniu r her( imift(*r dircet(‘d. 

11. In the event of my wife dying, or marrying again, or 
becoming unwilling or unable to earry mi the said business, my 
trustees shall carry on the same, with tju' same powers as are 
hereinbefore given to niy Mife, and with power to incrcjase, 
abridge, or wholly dis(*ominue the said business. 

12. Subject to the prec ediiig din‘ctions, iny trustees shall hold 
the trust preinis<‘8, and shall carry on the said business for the 
aVesolute use of all and (‘very my children or child, e(]ually if 
more tluui one, who shall attain twenty-one, or being daughtern 
or a daughter shall attain that age or sooner marry with th<^ 
consent of ^ guardian, and who shall survive me, or die befon? 
me leaving issue surviving me, the sliari's of my daughters 
being held dbring their liv(*s to their sole and 8epar;|te use, frt‘e 
from the coij^rol of any husband* and fv’itbout j^ower of antici- 
pation. • ^ 

13. If, after the death or other marriage of my wife, my 
eldest son having attained twenty -one, or, in case of hia 
neglecting or refusing to dc^so, any other of my sons having 
attained that age, shall give notice in writing to iny trustees of 

* See the like clau.se in Form iii, and note. 
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his desire to undertake the management of my said business, 
my said trustees shall cause the same, together with the stock- 
in-trade, and the premises whereon the same shall be carried 
on, to lx? appraised, and such son shall have the option of pur- 
chasing the same, together with such stock-in-trade and pre- 
mises,* and the said business, stock-in-tnide, and premises, shall 
be conveyed to liim upon his giving security to the satisfaction 
of the trustees, for the payment to them of the appraised price 
by half-yearly instalments, until the whole shall be paid off, 
and such ])rioe shall be held by my trustees upon the same 
trusts as the rest of my trust estate. 

14. Upon the refusal or neglect of any son, who has given 
such notice, to give such security, the said business shall be 
offered to my other sons in turn, according to seniority, on their 
attaining full ago, and, if none of them buys, then to my 
daughters in like manner; and in the event of all of my 
children having attained twenty-one and refusing to buy the 
business as aforesaid, my trustees may sell or wholly discontinue 
the said business. 

15. I a})poiut my said trustees executrix and executors of 
this my will, and I direct that any futSre trustees, whether 
apy>ointod before or after my death, shall have the same powers 
as if they were executors. I appoint my wife during her widow'- 
liood, and after her death, or other marriage, the said C. D. 
and K. F., guardians of my children during their respective 
minorities. 

16. Every trustee of this my will, including the said ,* 
who may bo an attorney or solicitor, shall be entitled to the 
same professional costs, charges, and expenses as if he w'ere not 
such trustee. 

17. I direct that any present or future trustee who shall 

marry my widow, or shall cease to reside in the town of , 

or within fifty miles therefrom, as the crow flies, shall be 
thereby incapacitated from continuing a trustee, and that every 
vacancy occurring from any cause in my lifetime, or after my 
<ieath shall be supplied by the appointment of a fit substitute 
resident os afore8aid,t sucli appointment to he made by my 
wife during her widowhood ; and after her death, or other 
marriage, by the persons thereto erajwwered by law. 

A. B. 

Signed, etc. in Form i, unless one of the other form* of 
aUesiatioHy numbered xviii to xxi, po*t, should he 

* Here insert the nam^ of either of them who may>he an attorney 
or solicitor ; orf if neither of them is so, omit tne words Vincluding 
the soid.’^ i., 

t Although the law empoum^s the surviving or continuing trustee, 
or the executors or administrators of the survivor to fill up the 
vacancy, yet an express direction necessary to compel them to do 
it. This clause is also necessary for another reason, namely, to 
the widow tht^ appointment during widowhood. 
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XII. A Shorter Form, havikg the like Objects. 
Commence as in the last fornix and copy 1 and 2 from last form. 

3. I direct my real estate to be considered as personalty for 

the purposes of this toy will ; and I devise my real and personal 
estate not hereby otherwist‘ disposed of, unto and to the use of 
my wife as lout' as she shall continue a widow, C. 1),, of „ 

and E, F., of , upon the following trusts to be performeii 
by them, or the survivors or survivor of them, and the executor 
or administrator of sucli survivor. 

4. Upon trust to sell and vary tht‘ inwstments of my pro- 
perty, with the discretion of absolute owners. 

5. U}>on trust to allow my wife durinj? her widowdiood to 
receive the income of my trust estate, and to carry on the busi- 
ness in whicli 1 shall la* tuif^mp^ed at my death, with the same 
discretion as 1 mi)?Ut have used mvHclf.Hnd for that purpose to 
<‘mplov any portion of my trust estate by way of capital, and to 
occupy tlie premises in which my said business is carried on, or 
to take any others which she may think more oonveuieut. 

0. 1 j;ive iny wife during her widowlmod the income of the 
said trust cstat**, ana of the said buKiuess, she tluu'oout keeping 
repaired and insured the business premises, and suitably main- 
taiuing and t^ducating my sous till tweuty-onc, and my daughters 
till marriage. 

7. In the event of my wife marrying again, lier said income 

and the pow’ers hereinUd’orc cont, lined arc to cease, and she is 
tt) release her trust estate to her eo-trustees, and, ujxm lier so 
doing, 1 give her an annuity of £ per annum, payable 

<]uartorly (the tirst jiaymciit being imule on the usual quart**!’- 
(lay ne-\t after the marriage), to her sob* and separati* ust% but to 
wholly cease on her attcmjiting to charge, or transfiu* the whole, 
or any part thereof, 

8. After my wife's deulli, or othei^ uuuTlage, my trustees, 
subject to the directions hereinbefore contaimai, shall liold iny 
trust estate, and carry on llie said business with the same dis- 
ci etion as I might myself use. in irust for the absolute use of 
all and every iny children or child, equally if more than one, 
w’ho shall attain twenty-one, or b(*/mg daughters or a daughU‘r, 
shall attain that age or sooner marry with the consent of a 
guardian, and w ho shaft survive me, or die before !ue leaving 
issue surviving me, the shares of my daughters Ixung fur their 
sole and s(?|iarate use during their lives, free from the (?ontrol 
of any husband and without j>ower of anticipation. 

th After my w' ife *8 death or other marriage, such oq^of my sons, 
as havinc: a*€aine^tweuty-one, sliall htst give ij^itice in writing 
to my tni|te(*g th^ he desires to take to the said business, sliall 
bo entitleu to have the same, and the stocf- in-trade and busi- 
lu^ss premises, conveyed to him, upon his giving security to the 
satisfaction of my trustees tl pay off in half-yearly instalments 
tlie price at wdiich, previously U) the giving of such security, 
my trustees shall have bad the said busine88,^tock -in -trade, and 
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premisos appraised, such price to form part of my trust estate. 
Upon tbe refusal or neglect of such sou to give such security, 
the said business shall he ottered to each of my other sons in 
turn, according to seniority, on their attaining twenty-one; and 
if they refuse or neglect, then to my daughters in turn in like 
manner. 

10, In the event of all my children having attained twenty- 
one, and refusing to buy the said business as aforesaid, my 
trustees may sell or wholly discontinue the said business. 

[Mere copy 15, 16, avd 17 from ihe last preceding form.'] 

Signed, etc. [^/.v m Form i, unless one of the other forms of 
(fttesial ion, numbered xviii to xxi, post^ should be necessary.] 

If a testator’s property consists only of personalty, oi* 
can be conveited into personrilty, and he merely desires 
to give legacies, the following form will be found useful. 
(It can easily receive alterations or additions by refer- 
ence to tbe general forms given under No. xxviii.) 

XIII. Private and Charitable Legacies, with Bequest 

OR Besidue to \Vi 

This is the last will of me, A. B., of , made this 

day of [month and year]. 

1. I direct my n^al estate, including leaseholds, to be sold and 
converted into ])ersonaUy. 

2. J give the following private legacies: 

To my daughter, C. 1)., ^ 

To my daughter, K. F., i' 

To my juirtner, (i. H., 

To my servant, T. J., L 

To each of my trustees and executors for their trouble, 
L 

i 

3. Legacies to females are to be to their sole and separate 
use, free from the control of any liusband, and subject to 
restraint against anticipation.* If any legatee shall die in my 
lifetime, his or her legacy shall go to his or her executors or 
administrators, for the beneht of the estate of such legatee. 

4. I give the following legacies in trust for the following 
institutions or societies, to be paid out of pure personalty iu 
priority to my other gifts, t to the treasurers oi\ persons acting 
as treasurers thereof respectively for the time behig, whose 
receipt sliall be a sufficient discharge : 

For tiic Nottingham Infirmary, £ 

For tin* British Orphan Asylum, £ v, ^ n 
For the Boyyl Dramatic College, £ 

For the British School at , £ 

♦ See note on these words in F(^riK iii. 

t This is to prevent the legucies being void under the Acts con- 
corning charities. 
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All the residue of mj estate 1 hequeath to my wife for lier 
sole and separate use, and subjeet to restraint on anticipation. 

I appoint K. L. and M. N. trustees and executors of this my 


will. 


A. B, 


Signed, etc. [as in Form i, unless one of ike other forms of 
aitestaiionf numbered xviii to \xi, posty should be necessarp^. 


In Form vi tlie testator loft a share of his estate to 


trustees on trust for each daughter to paj her the 
income for life, and after her death to give the prin- 
cipal among such of her childnm, and so as she might 


by deed 
eiiually. 
on each 


or will appoint, otherwise among them all 
Form vii contains a direction for a settlement 
daughter to tlu‘ likf effect. The following 


form is a will of a married woman made in c‘xecutk>n oi 


these powers,* and appointing tlie proportions in which 
the trust fund shall be divided among her children. 


XIV, Will of Ma^irieu Wo^ian .Making an Appointment 
TO HER Children under a Power in a Will. 

I, A. IC, wife of C. 1),, of , in (‘xcrcinc of my power 

under the will of my father, K. F., {ij)})oint that the trunt pre- 
mises therein comprised shall, aft-<*r my <U‘uth, be held in trust 
for my rhildnm in tlie l'oll<nviiig ju'op.n tions, namriy, one-half 
for my child S., and a (piurter for ea(‘h of my children, and 
W. Signed by me this day of [month and year], 

A. H. 

fSigiu'd, etc. [as In Form 1, unless one of ihe other forms of 
aitestationy numbered xviii io xxi, posty should he necessary]. 


XV. Another Form Giving EAiHH Child a Specific 
Portion of the Property. 

I, A. Ih, wife of C. IV, of , in exercise of my jK)wcr*' 

under the will of my father, K. F., a))}»oint that the trust pre- 
mises comprised in such }>ower shall, after my death, be held 

♦ Even if the pow(‘iv>tdy expressed that she might appoint by 
deed, she might still appoint by will to certain favoured parties, as 
children, crediVrs, and chanties. Whereas, if she hud only power 
to give hy^will, she could not exercise it by deed. 

t This and the two following forms will serve lor a deed as* W'ell as 
for a will. *A dcid may be used if the pow(‘r (as is the case with 
the power cfeated by Form vi) is eapuhlaof being so executed. [See 
note pr^edtny th<^ /or/«.] The only ditferenec in the form of 
exccutionf Instead of “signed by me” sa 3 ^*‘as witness my hand 
and seal,” and then A. B. should put a seal or wafer after her si^a- 
ture, and putting her 6nger thereon, should say, “1 dfsliver this as 
my deed,* ^ and the witnesseilfwho should be present while this is 
done, should sign a form of altest^itiou of this kind; — “Signed, 
sealed and delivered by A. B., in the presence^f us.” 
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in trust as follows, naraoly, that portion which is invested in 
£3 per cent. Consolidated Bank Annuities for my child S.; that 
portion which is invested in a iiiortt^age on Blacklands, in 
Yorkshire, for my child T. ; and that portion which is invested 
hi Railway l)el>entures for my son W. Signed by me this 
day of [month and year'}. 

A. B. 

Signed, etc. [an in Form i, unless one of the other forms of 
attestation, numbered xviii to xxi, post, should he n€ces8artf~\. 

If, in using Form vi, clause 8, the words given in the 
note are inserted so as to give the daughter a power of 
appointing the income to a husband surviving her for 
his life, the following form of appointment may be used. 

XVI. Will op Married VV^omak Appointing Income to 

HER Husband for Lipe. 

1, A. B., wife of C. I)., of , in exercise of my power 

under the will of my father, E. F., appoint that the income of 
the trust premises comprised in such power'shall be paid to my 
husband, if he shall survive me, for his life. Signed by me 
this day of [rnonih and year]. 

Signed, ete. [a# in Form i, unless one of the other forms of 
attestation, numbered xviii to xxi, post, should be necessary]. 


FORMS OF ATTESTAT10N.~-(Scc «ec«. 4-7.) 

XVII. Where the Testator Signs in the Presence of 

Witnesses. 

Signed hy A. B., of , as his last will in the presence of 
us, being present at the^same time, w’ho, at his request, in his 
presence, and in the presence of each other, subscribe our names 
as witnesses. 

C. D. [description and address], 

E. F. „ „ 


XVIII. Where the Testator Acknowledges in the Pre- 
BENCE OP Witnesses a Writing Pgieviously Signed. 


Acknowledged [continue as in the foregoing form], 

C. I), [description and address]. 


E. F. 


M 




XIX. Where Anot^her Signs for the Testator. 

Signed by G. of , for the said A^ B., the testator, 
as his last will, by Ciis direction, in his presence and in the 
presence of us, who, at his request, in his presence and in the 
presence of each other, subscribe out names as witnesses. 

C. D. [description and address]. 
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XX, Wheeb the Testator Signs sr a Mark. 

Signed by A. B. as his last will, after being road over to 
him, by making his mark in the presence of us, etc. {^follow 
Form xvii], 

XXL Whber the Testator is Blind. 

Signed by the said A. B. as his last will, after being read 
over to him, because he is blind, in the presence of us, etc. 
[J'oUow Form xvii]. 


XXII. Marginal Alteration made after ExEctmoN. 

It is my will that the words in the third !ine< 

from the top of the preceding page, and through which I have 
drawn my pen, be omitted from my will, and tliat in tlio fourth 
line from the end of that page, the words be sub- 
stituted for the words ** through which I have 

drawn my pen ; aiuj that in the second line from the end of 
this page, the words be inserted after the 

word “ 

♦A, B. [iestatorl, 

fSigned by A. B. in the presence of us, being present at the 
same time, who, at his request, in his presence, and in the pre- 
sence of each other, subscribe our names as witnesses. 

C. D. [^dencripHon and address], 

E. K. 


XXIII. Another Memorandum ok Alterations made 

After Execution. 

JI, A. B., having made with my own band [or have caused 
to be made] in this my will the alterations hereinafter specified^ 
namtdy, in page one, line ten, the words “ are 

omitted ; in page two, lino eieven, the words “ are 

inserted after the word and in page three, Ime 

twelve, the words ” are omitted, and the words 

»* substituted for them, and I confirin my will as 


so altered. • 

Signed, «tc. [os in the last form]. 


A. B. [testator]. 


* testator anay put his own inftiaU to the corrections, and 

sign the wemorandum, a# well as the witnesi^. 

t If the testator only acknowledges his signature, or if he gets 
some one to sign for him, the forms of attestation numbered xviii 

or xix can be used, as the may be. 

J This, like the preceding, should be written on the same paper 

with the will. • 



280 


CLASS XI. 


CODICILS. 

XXIV. Codicil Appotntikg a Tettsteb and Executoe in 

Place of One Deceased. 

I, A. IL, of , declare this to be a codicil to my will 

dated* 

1. 1 appoint G. H., of , trustee and executor in the 

place of E. K., and direct my will to be read as if the name of 
the said G. H. hud been throughout substituted for the name of 
the said E. F. 

2. I bequeath to the said G. H., accepting the trusts, the sum 
of £ bequeathed by my said will to the said E. P. 

3. Ill all other respects 1 confirm my said will. 

[To be executed and attested as in case of a 

XXV. Codicil Revoking a Will. 

1, A. B*, of , hereby revoke my will datedf 

[To he executed and attested as a 

XXVI. Codicil Reviving a Will PeeViously Revoked. 

Whereas I, A. B,, of , have revoked my will hearing 

date . Now 1 hereby annul such revocation, and declare 

my said will to be valid and subsisting. 

[To he executed and attested as a willJ] 

XXVII. Codicil Reviving a Will Revoked by Marriage. J 

Whereas I, A. B,, of , made my will on or about the 

day of , and have since married, whereby the said 

will is revoked. Now I hereby declare the same to be my valid 
and subsisting will, as if made after marriage. 

[7^0 he executed and attested as a 

XXVIII. Codicil Revoking, Altering, and Adding 

Legacies. 

I, A, B., of , declare this to be a codicil to my will 

dated 

1. 1 revoke the legacies given in ray said will to C. D., E. F., 

and G. H., and instead thereof, I give £ to C. D. and 

£ to E. F. 

2. I give a legacy of £ to I. J. ' , 

3. la other respects 1 confirm my said wdll. 

[To he executed and attested as a wilL^ ' 

• i 

* See note to n^l form. * t ^ 

t If you have not the will with you, and cannot identify it by 
its date, say, ‘*made%n or about the month of , ’m the 

year , and deposited by me with X. Y. [or in my iron chest 
at 1."* Or you may refer to itrs “the will prepared for me 

by Mr. C. D., of , solicitor, in or about the year .** 

J See sec. 9. 
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There follow a few forms of devises, bequests, and 
legacies, in addition to those scattered through the 
preceding wills : — 

XXIX. Short Forms of Devises, Bequests, and Lboaoies, 
TO RE Used in the Feamino of Wills. 

To executors. — To ouch of my [trustees and] executors as an 
acknowledgment for liis trouble ^ , and to the said C. D. 

individually £ 

To servants. — To each of the })orson8 who shall be iny 
domestic servants at the time of my detu^ase £ t R^^d 

mourning at the discretion of my executors. 

Another form. — To each of the persons who shall be inv 
domestic servants having lived with me a year at the time or 
my death . ['SVe 7iote to last form,] 

Paraphernalia, — 1 give my wife her paraphernalia and 

personal ornaments. 

Furniture to wife during her widowhood . — 1 bequeath to my 
wife during her widowhood the use of all my furniture, plate, 
linen, glass, china, books, ornaments, works of art, musical 
instruments and other chattels of the like nature which shall 
be in and about my dwelling-house at my death, she signing a 
complete inventory and giving the saim* to my trustees, J and 
after her death or other marriage I give the said property to 
absolutely. § 

General bequest of all Government stock and shares in com- 
panics. — I heciueath to A. B. all money of which 1 shall die 
possessed in public stocks or funds or other Government securi- 
ties, also all my shares, stock, or debentures of or in any public 
company or trading corj>oration. ^ 

Bequest of all stock and shares of a certain kind. — I give to 
C. D, all my Three and a Quarter Per Cent. Bank Aiinuiticjs 
which shall be in my name at my death ; and I give to K. F. all 
the shares to which 1 shall l>e entitled at my death in the 
London and North Western Railway Company, the calls made 
on w’hich up to such * 1^1116 shall be paid out of my estate. 

Devise to son of mortgaged lands, free of mortgage. — I deviae 
to my sop TliDmas my lands at Blackharapton, lately bought of 

* The 6rst-mentiened sum will only be given to such of tbe per- 
sons appointed executors as accept the office, but I), will take 
the latter stm whether he accepts the*office or not. Neither must 
attest tie will. • • , 

t Instlad of £ you mav say ^‘one y<mr's wages besides what 
may be due.” 

t Or, if she is one of the trustees, say “ to my other trustees. 

f If there is no gift to another person on her death or marriage 
the wife can dispose of the property, though in words only given to 
her during life or widowhood. • 
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the trastees of S. T., for all ray estate therein, and I direct the 
mortgage debt therein to be paid out of my personal estate, 
and, if that is insufficient, out of my other real estate. 

Deviie to son of purchased landy free from lien for the 
balance of purchase money, — 1 devise to my son Henry my 
lauds known as Plas Tudor, in the county of Salop, for all my 
estate therein, free of any lien for unpaid purchase money or 
any mortgage thereon, and I direct such lien or mortgage to be 
discharged out of niy personal estate or, if that is insufficient, 
out of my other real estate. 

Devise to a man and his wife and a third person so that the 
ttoo former shall each have one third share^ instead of one half 
share being divided between them, — I give the Wentworth 
^revvery and the buildings and five acres of land or thereabouts 
occupied therewith at Wentworth, in the county of in 

fee-simple to C. I)., of , and Catharine liis wife, and E. F., 
of , in equal third* shares, one share to each person as 
tenants iu common. 

Devise to a man and his children, — I givetmy lands of Marl- 
acre, 130 acres or thereabouts, in fee-simple to C. D., of , 
and to his children as ttuiants in common, one half to C. D. and 
the other half to his childrcn,t the share of any child who dies 
in my life-time being taken hv his children (if any) as tenants 
in common. 

Bequest of specific shares and sums of stock. — I give to C. D. 
the sum of £ Consolidated Bank Annuities now standing 
in my name; I give to E. P. ten shares, numbered 1001 to 1010 
in the London and North-Western Railway Company, the calls 
on which up to my death are to be paid out of my estate. J 

Bequest of a share in partnership. — 1 give to my sons C. D., 
E. P., and 0. H., equalljT to be divided between them to the 
share to which I shall be entitled at my death in the business of 
r , now carried on by me in partnership with , 

together with my share or interest in the business premises, 
plant, machinery, fixtures, utensils, stock, book-debts, good-wnll 
and effects connected therewith. 

• In the absence of some such expression, the married couple will 
only take a quarter each ; the other half going to E^F. 

t If you do not say what portion the father is to talle, he will 
take no kreater share than each of his children, 

J If the testator has parted with any of the above articles during 
his lifetime thb legatees wi^l take nothin? by means of\,*iu8 legacy ; 
and if he has parted with a portion they will only tLke the reuemnder. 
If it is his desire that legatees should have an equivalint for the 
whole or part so disposed of he should add the following words: 
^ and if 1 should not at my death be possessed of such stock and 
shares 1 direct my executors out of ity general personal estate to 
purchase such stock and shares as to make up the deficiency for the 
said C. I>. and E. F.V 
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BequeH of rights under another's toilL^l give to C. I), all 
the beuefits to which I am entitled under the will of E. F.* 

Bequest of a bond debt, — I give to C. D. the sum of £ 
now owing to me on the bor^d of E. F., and all interest which 
shall bo due thereon at my death. 

Bequest of weekly allowance to a spendthrift and his family. 
— I direct my trustees to purchase the sum of £ stock in 
the Three Per Cent. Consolidated Bank Annuities, and to pay 
out of the dividends thereof the weekly sum of £ to C. D. 
until his death, or mtil he shall become bankrupt, or do any act 
whereby the said sum might be assigned or charged ; and after 
any such determination of the interest of the said C. D., I 
direct that the said funds shall be hold by my said trustees in 
trust, to apply the dividends thereof to the maintenance of the 
wife and children of the said C. I)., and after the death of hin# 
and his wife, to divide the said fund equally among such of his 
children as, being a son or sons, shall attain twenty-onc, or, 
being a daughter or daughters, shall attain that age or marry. 

Bequest of a sum to he laid out in an annuity. — I direct my 
trustees [or execulfjrs] to lay out the sum of £ in pur- 

chasing of the Government, or of one of the following Insurance 
Companies, namely, the , the , or the , an 

annuity for C. D., for his life. 

Another form more fully securing the annuity. — I direct my 
trustees [or executors] to lay out the num of £ in pur- 

chasing in their names of the Government, or of one of the 
following Insurance Cotupanies, namely, the , the , 

or the , an annuity for C, D., to be paid tof him till liis 

death, or until he shall become bankrupt or do any act whereby 
the said annuity may be released, assigned, or charged, and after 
any such determination of the interest of the said C. I), during 
his life, I direct the said annuity to J^e applied to the mainten- 
ance of tbej wife and children of the said C. I). And I direct 
that the said C. I), is to have no option to accept from mv 
trustees the value of the said annuity in lieu thert^of. 

Bequest to creditor in addition to debt. — I b«H|ueath to C. D. 
£ , but not in satisfaction of the suih of £ , which 

I owe him.§ • 

Bequest foraiving a debtor his debt and interest. — I forgive 
C. D. th^debtof £ which he owes me, and all interest 
and arrears of interest that may be due thereon up to'the day 

* This will be of no use if the testi^or dies before E. F., unless 
E. F. iiag his fatter. (See s. 19.) • 

t If the annuitant is a female, saR’, her fbr her sole and 
separate use, and without power of anticipation, till her death,^' 
etc., and change the Aiw, or his into her. 

T If the annuitant is a feitele, omit the words “ wife and/' 

f Under this form your creditor will take both the debt and the 
legacy. • 
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of my death, and h(?queath to him all documents securing the 
said debt ; and in case he should die before me, this bequest is 
to endure in favour of his executors or administrators, for the 
benefit of his estate. sec. 25.] 

Another form where the debt is secured hy mortgage, — I for- 
give C, D. tlje principal and interest, and arrears of interest, 
which he shall owe me at the time of his death, and which is 
secured by a mortgageof his estate of Dale. [/S>e sec. 25.) 

Residuary bequest of personalty [to follow otlver bequests '], — 
And all the residue of my personal estate of wdneh 1 shall be 
])()gse88ed, or over which I shall have any power of appointment 
at my death, 1 give to my wife C. D. 

The like lohere the children are not adult. — To all and every, 
^ny present or future child or children who shall attain twenty- 
one, or, if daughters, attain that age or marry, 'w'ho shall 
survive me, or die before me leaving issue surviving mo ; such 
cliildrcn of mine to take equally, if more than one, and the 
shares of daughters to be to their sole and separate use, without 
power of anticipation. 
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L Statutoby Declaeatiox in Lief of Oath.* 

I, E. F., of [residence and occupation], do solemnly and 
sincerely declare as follows : — 

That I am the widow of d. F., late of Chippiug-Norton, in 
the county of Oxford, horse-dealer, who died on or about the 
day of [nionth and year]. 

That our daujj^hter A. B., late the wife of J. H., of Chippin^^- 
Norton aforesaid, manufacturer, survived lier father, tlio said 
J. F., by the space of one week. • 

That I was present and saw the said A. B. si^u, 8(‘a], and as 
her deed deliver the deedf now shown to me and marked A, and 
that the name A. B., signed at the foot tliereof, is the proper 
handwriting^ of the said A. B., and that, the names of C. J). and 
E. F., signed as tli# names of witnesses underneath the attesta- 
tion to the said deed, are in the pro])er handwriting of the 
said C. D., and of me, tin* said F. F., respectively. 

And I make tliis solemn declaration cons(*ientioiiMly ])elieving 
the same to be true, and hy virtue *’f the ])rovi.sions of tlie 
Statutory Declarations Ai t, IS-if). 

E. F. 

Declared and subscribed at tliis day of j month and 
yearly before me, 

U. V., 

A justice of peace f<>r the [county] of 

II. JNotice by FxEcrTOKS Bequiiuxo CnKBiTOiiS TO Send 
IN THEIR Claims within ! Certain Time. 

(22 and 2d Viet., c. 35, 8. 2!t) ^ 

A. B. di‘ceaaed. 

Notice is hereby given that all riersons who are creditors of, 
or have claims against, the estate oi A, B., late of No. 31 Blank 

* This may be made*befr)re magistrates or other persons autho- 
rized to adm Ulster oaths, and require^ a 2^. 6ci. stump. 

t Theifj should be writtim an the back of the dec^ii words to the 
following effect, and the person before whom the deidaratio^l is made 
should sigff them, ‘‘This is the deed marked A referred to in the 
declarationfof E. F., made before me ^is da>®of [month and 

X Thi» notice should be publislied^in tkc London (iazette and 
some London daily papers and, if the testator lived in the country, 
in local papers. Six we«‘ks or two months will usually be a reaiwin. 
able time to fix and a montl^is often treated as sufficient, but each 
case depends on its own circumstances (sec Wood v. Wetyhtman 
13 Eq. 434; re Bracken^ 43 Ch. 1). 1). • 
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Street, in the City of Westminster, upholsterer, deceased (who 
died on the day of \montli and year], and whose will was 
proved on the day of \ month and year’ll in the 
Court of Probate, by C. D., of No. 1 Bank Chambers, Thread- 
needle Street, London, merchant, and E. F., of “The Baptistry,^* 
Huntinf'dou, minister of tlic Gospel, the executors therein 
named), Are required on or before the i5th day of March, 18 — , 
to send in particulars of their claims against the said estate to 
the said C. D. or to the Messieurs X and Y., of No. 5, Force- 
pump Court, Temple, London, solicitors to the said executors; 
And that after the said 15th day of March, 18 — , the executors 
will distribute the assets of the said testator, having regard 
only to the claims of which tln^ executors shall then have notice. 

Dated the 1st day of January, 18 — . 

X. and Y., 

* 5 Force-pump Court, Temple, 

Solicitors to the Executors. 

111. Agreement ry a MANri'AcrtiRER making One a Sole 
Consignee within certain Limits. 

Agreement made this day of [^month*and yearly between 
A. B., of , manufacturer of patent starch, and C. D,, of 
, commission agent. 

1. The said A. B. for lumself, his executors and adminis- 
trators, agrees that upon receiving a written order from the said 
C. 1)., the said A. B., his executors and administrators, will 
from time to time, at liis warehouse aforesaid, and according to 
such order, supply to the said C. 1). the patent starch as now 
manufactured ami sold by the said A. B. in packets of 1 lb., 
2 lbs., 3 lbs., and 6 lbs. 

2. The said patent stareb is to be delivered in packets of 1 lb., 
2 lbs., 3 lbs., or 6 lbs. as ordered by tbc said C. D. and invoiced 
to him at four pence the jjound, and the said C. D. is to account 
and pay for the same at tliat price every three months, begin- 
ning from the date hereof, less 20 per cent. 

* 3. The said A. B., his executors and administrators shall not 
be bound to supjdy more than 500 lbs. on any one day, nor more 
than 1500 lbs. in any one week, without a week’s notice in 
writing with a written order from the said C. D., nor shall tbc 
said A. B., his executors or administrators, be bound to continue 
supplying starch as aforesaid after 10,000 lbs. sh^ll have been 
delivered and shall remain unaccounted for, whetber*tbe said 
period of three months shall have elapsed since such delivery 
or not. „ 

4. Together wjtJi cvcry»50 lbs, of the sa^d paffent starch 
delivered as aforesaid, said A. B., bis execu^rs and 

If the deceased died intestate, say “ who died intestate and letters 
of administration of whose personal estate and effects were on etc. 
granted by the Court of Probate to C? D. of etc.,** and substitute 
“intestate” for “testator” and “administrator” for “executors,” 
See ante Class xi, s. 29. 
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administrators shall deliver to the said C. 1). one shoM -card or 
advertisement such as are now exhibited by the said A. B., and 
twelve copies of tlie pamphlet entitled “ The Virtues of Starch/* 

5. The said A. B. his executors and administrators shall not 
sell the said patent starch at less than four pence the pound or 
make any rebate or allow any discount by which the price shall 
be reduced below that amount, and for every sale made in con* 
travention of this clause shall pay to the said C. I), by way of 
liquidated damages the sum of £o0, and, without prejudice to 
the right to such damages, the said C. D. may d(*termine this 
agreement on breach of this clause. 

6. The said C. 1). shall not engage directly or indirectly in 
the sale of starch for any other person than tlu* said A. B. his 
executors or administrators, and be and they may determine 
this agreement for breach of this elause. 

7. In the event of failure on the part of the said 1). f(fr 
one calendar month to account and pay as aforesaid, the said 
A. B. his (jxeentors or administrators may, by notice in writing, 
determine this agreement from the date of delivering such 
notice. 

8. During the •f)ntinuance of this agreement the said A. B., 
his executors or admiuistmtors sliall not, without the written 
consent of the said C. 1)., employ, nor shall knowingly suffer 
any other person to sell on connnission or otherwises for them 
the said starch beyond a raditis of tbne miles from the Dcneral 
Post Office, and in case of a breach of tins cluus(‘ the said A. B., 
for himself his executors and administrators undertiikes to pay 
the said C. 1). the sum of £200 by way of agreed and li(jnidated 
damages, and, wiiliont prejiidi<‘e to the riglit to such damages, 
the said C. D. may determine this agreement on breach of this 
clause. 

9. In the event of this agreement hcitig determined by the 
said A. B., his executors or admin istmtors, the said C. I), may 
at any time within one calendar )i#mth after notice of such 
determination, retin-n to the warehouse aforesaid any unsold 
starch in good and saleable <*ondition, in packets as aforesaid 
like condition, and shall be entitled to credit for the same at 
the invoiced price. 

10. Subject as aforesaid this agreement shall continue in 
force for seven yciUs from the date hereof, but subject to 
determination at any time by six iimnths' previous notice in 
writing J^rouf either of the said parties to the other of them, or 
by the said C. D. to the executors or administrators the said 
A. B. • 

In Witness whereof the said ptyties have Btireto set their 
handsithe day aid year tirst abf)ve written. • 

# ^ A. B« 

C. D. 

Signed by the said parses in the presence of me, 

E. F. 

aftd occupation.] « 
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The common eet instance of the employment of an 
agent to he paid hy commission is where one is engaged 
by another to find a purchaser; the latter having to 
deliver or transfer the legal property in the thing sold. 

The following agreement is one in which a stipulation 
for fixed wages would be unsuited. The terms fixing 
the events on which the commission is payable are highly 
favourable to the agent, and are taken, with a slight 
change of arrangement, from the skilfully drawn circular 
issued by the plaintiff in Lara v. Hill, 15 C. B. (N, S.) 
45, which was an action claiming commission. 

IV. Agbeement employino one to Sell a Manor on 

Commission. 

A. Ih, of 13 Bavciitry Street, Soho, estate agent, undertakes 
to use his endeavours for finding a purchaser for the Manor of 
EurlV Norton, in tin* county of , the property of C. D., 

of Norton House, esquire, for a niinimiun price of £20,000, at 
a commission of one-and-a-lialf ])er cent, on that sum and three 
per cent, on all beyond it. 

The commission becomes payable on the adjustment of terms 
between the contracting parties if any particulars, whether in 
writing or not, have been given hy the said A. B.'s office or any 
communication has been made or information has been derived 
from that office, however and by whomsoever the negotiation 
may have been conducted ; and notwithstanding that the husi- 
uess may have been subsequently taken off the l) 0 ()k 8 of the 
said A. B. or the negotiations may have been concluded in 
eon8e<pu*uee of communications previously made from other 
agencies, or information otherwise derived, and the principal 
may have made himself liable to other agents. 

No accommodation that may be offired as to the time of 
payment is to retard the payment of eommisbion. 

C. 1). engages A. B. on the above t(‘rms. 

4 )Dated this day of [monfh and year]. 

A. B. 

C. D. 

Witness O.H. 

[^JRes^idence and occupation.'] 

V. ArPOlNTMKNT UY A SHAREHOLDER IN A Co^I^IPAL'Y OF A 

’ l^oxY TO Vote at a Meeting.* 

The Incandescent Gas Company, Limited. 

I, A. B., of , in the county of , Ceing a irrmiber 

* This form, taken i^biu Table A of the Companies Act, 1862, 
must iKar a penny stamp, which, if adhesivt', must be cancelled by 
the person signing, at or bt'fore doin^ se** If ibe instrument autho- 
rizea the projcy to vote “ at any inecUng of the Company that might 
be held in the year 18 — (the alternative words given in Table A) 
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of the Incandescent Qas Company, Limited, and entitled to a 
vote [or votes], hereby appoint C. D., of , as my 

proxy to vote for me and on my behalf at the ordinary [or 
extraordinary, as ike case may he'] general meeting of the Com- 
pany to be held on the day of , and at any adjourn- 

ment thereof. 

As Witness my hand this (biy of [nionih and year], 

A. B, 

Signed by the said A. B. in the presence of 

E. F, 


VI. ATTESTATIONS. 

The following are the forms of attesting the execution 
of deeds. They may be made applicable to documents 
not under seal, by omitting the words “ sealed and 
delivered,” 


i. ATTESTATrON BY A WITNESS WHO SEES HoTH OR ALL 

OF THE Parties Execute.* 

Signed, sealed and^delivored by the parties hereto in the pre- 
sence of 

(i. H. [^Residence and occupation,] 


ii. Attestation of Execution by Some or One Only. 

Signed, scaled and delivered by th(‘ said A. 11. [and C. D.J in 
the presence of 

G. H. [^Residence and occupation.] 


iii. Attestation of Execution by an Illiterate Person. 

Signed, sealed and delivered by the said A. H., the same 
having been previously read over to him, in the presence of 

G. H. [Residence and occupation.] 

iv. The Like of Execction by a Blind Person. 

[Follow tJte above i hut after “ him,” insert because he waa 
blind.”] 

the duty would be 10s. “ Stamps. Where one company i« 

a shareholder in another company (which may happen where the 
Memorandum of ^he former expressly or by implication authorizes 
such an investment) the proxy may be any member of the body 
corporate which owns the shares, though not personally a share- 
holder in the tompany in which the shares are held. The proxy 
will then be regarded as the owner of the^ shares held^y the body 
appointin^him ; though not as the owner for the purpose of trans- 
ferring theiR. He may vote in respect of^ben^ See 51 & 52 Viet, 
c. 48 (amended as to a mistake on Uie form by 52 A 53 Viet. c. 37) 
for forms of General Appointment of Proxy, Kevocation of General 
Proxy, and Special Appointmei^ of Proxy. 

♦ Where there are more witnesees than one, this form will not 
require alteration, for each witness may sign it. • 


U 
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V. Thb Like of Execution by a Deaf and Dumb Pebbon. 

Signed, sealed and delivered by the said A. B., who, being 
deaf and dumb, but capable of reading, read over the* above- 
written indenture, and appeared to understand the same, in the 
presence of 

G. H. [Residence and occupation^} 

vi. Whbbe thebe are Interlineations and Eeabueeb. 

Signed, sealed and delivered by the said A. B. (the words 
[mentioning them} having been prcndously interlined between 
the words [mentioning them} in the tenth line of the first 
skin, and the words [mentioning them} having been erased in 
the twelfth line of the second skin and the words [mentioning 
them} having been written over the (‘rasure) in the presence 
of me, 

G. H. [Residence and occupation.} 

vii. Attestation of Execution by Another Party after 
THE Execution attested in the Preceding Form. 

Signed, sealed and delivered by the said'C. D. (the alterations 
mentioned in the attestation of the execution by A, B. having 
been previously made) in the presence of me, 

J. K. [Residence and occupation.} 

viii. Where One Executes under a Power of Attorney. 
Signed, sealed and delivered by E. P,, as the attorney of the 

said A, B., in the presence of 

G. H. [Residence and occupation.} 

ix. Attestation of the Execution by a Party for 

Himself and also as Attorney for Another. 

Signed, sealed and helivered by the said A. B. in his own 
name and as his own deed, and afti'rwards as the attorney for 
' the said C. D. in his name and as his deed in the presence of 

G. H, [Residence and occupation.} 

* If the attestation is writUm on the. back, instead of above 
written,” say, “within written.” 
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Business documents are called “instruments/' Some 
instruments are exempt from stamp duty. Some in- 
struments wliich require a stamp may be stamped at 
any time on payment of the duty and a penalty, and, in 
some cases, interest on the duty also. Others can only 
be stamped within a limited time on payment of the 
duty and the penalty. Others, again, are worthless 
unless they bear a proper stamp when signed or issued. 
On some the stamj^ must be impressed, on others it may 
be adhesive, and some instruments are required to bear 
a stamp of a sort 8p<icially set apart for that sort of 
instruments. 

There is also a great deal of variety in the rules for 
fixing the amount of the duty. Instruments of some 
classes bear one uniform duty whatever is the amount 
with which they deal ; with some the duty varies accord- 
ing to the value dealt with, and is called ad valorem 
duty ; with some it varies according to the length of 
time for which the instrument is to operate ; with others 
according to the number of bargains contained in the 
instrument, and sometimes the du^ on one instrument 
depends on the contents of another and sometimes on 
the duty paid on it. 

Those who regard simplicity as the soul of genius 
will be disappointed with the stamp laws. 

The following are-jj- 

Exempt all Stamp Duties. 

Transfer^ of *8bares in the Govennnent or Parliamentary 
stocks or funds. • 

Instruments for the sale, transfer, or other dispKwition, either 
absolutely orhy way of mortgage or o|herwi8e, of %ny ship or 
vessel or f^art thereaf or share or interest therein. 

Instruments of apprenticeship, boims, i|pntracts, or agree- 
ments made in the United Kingdom relating to the service in 
the Colonies or the Queen's ^ssessions abroad of any artificer, 
clerk, domestic servant, handicraftsman, mechanic, gardener, 
servant in husbandry, or labourer. ^ 
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Wills and testamentary instruments and, in Scotland, dis- 
positions mortis causa. 

Ueplevin bonds in Ireland. 

Instruments made l)y, to or with the Commissioners of Works 
for the purposes of the Act 15 and 16 Viet., c. 28, 

No instruments, so far as I know, are invalid by reason 
of not being properly stamped at the time of signature 
except bills of exchange and promissory notes, Dills of 
lading, marine policies and proxy papers. 

In general instruments which are unstamped or in- 
sufficiently stamped can have the proper stamp affixed 
at the Inland Revenue Office after execution, and most 
of them at any time after execution. 

In respect of some f>f the most important sorts of 
instmments,* sec. 15 of the Stamp Act, 1891, enables 
them to be stamped at the Inland Revenue Office at any 
time within 30 days after the first execution, or, if that 
has taken place abroad, within 30 days after the instni- 
ment was first received in the Unite<LKingdom. 

If there is any doubt as to the duty which the instru- 
ment ought to bear, the opinion of the Commissioners 
of Inland Revenue may be required, and then the duty 
must be paid within 14 days after notice of their assess- 
ment. 

If the stamping is neglected till after these respective 
times have elapsed, the stamp is only to be affixed on 
payment of a penalty of £10 and the duty, and, if the 
latter exceeds £10, interest at 5 per cent, thereon. The 
Commissioners, however, may, at any time within three 
months of the first execution, remit or mitigate the 
penalty. * 

The dangers attending neglect to stamp, or to suffi- 
ciently stamp, an instrument, are the penalty for not 
stamping (which is seldom inflicted, because the defect 
is known to few) and the exclusion of the instrument 
when tendered in evidence in a civil proceeding. 

But, where the instrument is one which may lawfully 
be stamped after it has been executed, this exclusion 
can be got over by paying to the officer 'of the Court, 
the arbitrator or referee, as the case may be, the unpaid 

♦ The section applies to— v 

Bonds, covenants and instruments of every kC-nd for 8ec<jring the 
payment at stated pj'riodi^ of moneys other than interect on a sum 
already secured, or rent. 

Conveyances on sale and leases. 

Mortgages, bonds, debentures, to secure the payment of 
money, and transfers or reconveyances or releases of such securities. 

Settlements. 
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duty (with interest if it is over £10), the penalty, and 
a fee of £1. The document is then admitted, and can 
be stamped afterwards on its production to the Commis- 
sioners togfether with a receipt for the money. [Stamp 
Act, 1892, 8, 14.) 

In criminal cases all documents are admissible with- 
out a stamp or with an insufficient stamp. (Ibid.) 

If you have to prepare a document and the paper on 
which yon write does not already bear the proper 
stamp, take it to the Inland Revenue Office at Somerset 
House, where the proper stamp will be affixed, or take 
it to the Stamp Office in your district. 

There follows a statement of the stamp duties charge- 
able on the several kinds of instruments given in this 
book. - 


Adhesive Stamps. Sec end of chapter. 

«. (I, 

Affidavit «)r Statutory Declaration 

Under the statutory llechirations Act, 1835 (5 and 6 

W. 4, e. 02) . . . . .26 

Excmptions. 


Affidavit to be filed or used in any court or before any judge 
or officer of the court. 

Affidavit or declaration required hy the Counnissionerfi of any 
Public Hoard of Hevenue, or re(|uired by law and made before 
any J.P. 

The like required of the Bank of England or of Ireland to 
facilitate the transfer of stock. 


The like relating to the loss or ninti^vtion of any hank note 
or bank }»ost bill. 

Declaration required in order to a marriage without license. 
Declaration forming )>art of aii application for a ])atent for 
an invention. 


Agreements. 

An agreement or memorandum of agreement under 
band only (or, in Scotland, without a clause of regis- 
tration), il noi otherwise specifically charged with any 
duty, bears the duty of Hd.,* which may ]>e paid by 

^ By sec. 2J of the Act of 1891 tbis duty is all tbft is required 
for an ii^rumeut (|jot being a bill or i^te) give* on depositing a 
share wari^nt, stock certiticate to bearoi, or juiy security transfer- 
able by delivery, as security for any loan. * 

Tlie same duty also suffices for anv such instruraent which is 
given to make recleemable or qualify a duly stamped transfer of 
any registered stock or marketable security intended as a security. 
And the release or discharge when the loa^ is paid off is not 
chargeable with ad valorem duty. 
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means of an adhesive stamp, to be cancelled by the 
person who first signs. 

Whether the instrument is only evidence of a con- 
tract or is itself obligatory, makes no difference. 

By 8. 75 of the Stamji Act, 1891, an agreement for a 
lease for not more than 35 years, or for an indefinite 
term, is to be charged duty as an actual lease (see 
Lease), and any lease afterwards made in pursuance of 
the agi’eement will only bear a fid. stamp. 

Under s. 86 of the Act, certain agreements bear duty 
as mortgages. See Moktoaoe. 

Exemptiokb. 

The chief of these are : 

Agreement or meinorandinu the matter whereof is not of the 
value of £5, 

Agreement or memorandum for the hire of any labourer, 
artificer, manufacturer, or menial servant [observe ; tutors and 
governesses are not within this exce])tion]. 

Agreement letter, or memorandum relalPing to the sale of any 
goods, wares, or merf^handise. 

Agreement between a captain and sailoi*s for wages on a 
coasting voyage from port to i>ort in the United Kingdom. 

Agreement between landlord and tenant under s. 8 (G) or 
S. 20 (2) of the Land Law (Ireland) Act, 1881. 

Mere acknowledgments, such as an I.O.U. and some 
others contained in Class III, are of course not agree- 
ments. 

Appraisements. 


Appraisement or valuation of any pro})erty or of 
dilapidations, roimirs, materials and labour, or any 
artificer's work : ^ 






£ 

s. 

d. 

Not exceeding JB5 . 

• 

• 

. 0 

0 

3 

Exceeding 

£5 and not exceeding 

JEIO . 

. 0 

0 

G 


£10 „ 

It 

£20 . 

. 0 

1 

0 


£20 

II 

£30. . 

. 0 

1 

6 


£30 

fl 


. 0 

2 

0 



II 

£50 . 

, 0 

2 

fi 

If 

£50 

11 

£100 . 

0 

5 

0 

£100 

J»I 

£200 . 

. 0 

10 

0 


B200 

I> 

£50C^ . 

‘ . 0 

15 

0 

„ i 

teoo 

♦ 


. 1 

0 

0 


Exemptions. 

Appraisement or valuation made for the information of one 
party only, and not obligatory bebveii parties. 

The like made under order of a Court of Admiralty, Vice- 
Admiralty, dec. 

The like made for legacy or succession duty. 
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The appraiser is within 14 days to write his appraise- 
ment on stamped material, and not till then disclose the 
amount. Penalty £50. 

The person who receives or pays for the appraisement 
without its being written out and stamped forfeits £20. 

Apprenticeship. 

£ ff. d. 

Instrument of apprenticeship . . .020 

This includes every writing relating to the seiwice or 
tuition of any apprentice, clerk, or servant placed with 
any master to leam any profession, trade, or employ- 
ment, except articles of clerkship to a lawyer. (Stamp 
Act, 1891, s. 25.) The absence of a premium makes no % 
difference. ^ 

Exemptions. 

Public charity and parish apprenticeships. 

Apprenticeships in Irclaml when the premium does not 
exceed £10. « 

Assignment. 

By way of security, or assignment of any security. Sec 
Mobtoage, etc. 

Upon a sale or otherwise. See Conveyance. 

Award. 


WHiere an amount or value is the matter in dispute. 


Where no amount is awarded or the amount or value 
awarded does not exceed £5 . 

£ 9 . 

0 0 

d. 

B 

Where the amount or vnlue awarded — 
Exceeds £5 and does not exceed iyo . 

• 

0 0 

6 

„ £10 


yy 

£20 . 

0 

0 1 

0 

„ £20 

yy 

»y 

£30 . 

0 

0 1 

6 

£30 

yy 

yy 

£40 . 

0 

0 2 


„ £40 

yy 

yy 

£50 . 

* 

0 2 

6 

„ £50 

yy 

yt 

£100 . 

♦ 

0 5 

0 

„ £100 

yy ^ 

y» 

£200 . 

0 

0 10 

0 

„ £200 

tt 

yy 

£500 . 

0 

0 15 

0 

„ £500, 

yy 

yy 

£750 . 

« 

1 0 

0 

„ £750 

yy 

91 

£1000 . 

* 

1 5 

0 

„ £ip00 

• 

• 

• 

« 

1 15 

0 

In any othy case 

• 

• 

* 

• 

1 15 

0 


BtLL OF HxCHANGE and ^BOMIsrfORY NOTE. 

The duties on these instruments afe given in Class I. 


OF Sale. 

Absolute. See Com'KYANCE ok Sale. 
By w'ay of security. See Mortgage, efi*. 
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Before a copy is filed for registration, tbe ori^nal 
duly stamped must be produced to the proper officer. 
{Stamp Adi 1891, s, 41.) 


Bond, 

For securing the payment or repayment of any sum of money 
on the transfer or re-transfer of stock. See Mortgag-e, etc. 

The money bonds given in Class II come under this 
head. 

A Bond accompanying the deposit of title-deeds by 
way of security, or making redeemable any disposition 
apparently absolute but intended as a security, bears 
duty as a Mortgage. {Stamp Act, 1891, 8. 86.) 

There are several other kinds of bonds on which 
duties are imposed, such as bonds to secure annuities, 
bonds required for the Customs or Inland Revenue and 
administration bonds. These, with the exemptions from 
duty, need not be mentioned here. ^ 

Cheque. 

(See Bill of Exchange and Class I.) 
Contract Note, 

/. e. a note sent by a broker or agent to his principal 
advising him of the sale or purchase of anjr stock or 
marketable security, and which (if the value is over £5) 
the broker is bound, under a penalty of £20, to make 
and transmit to his principal. 

^ St d • 

Where the stock, etc,, is of the value of £5 and under 

£100 . . . . .01 
*£100 and upwards . . . ,06 

Where the note comprises more than one sort of 
stock, i&c,, it is to be deemed a separate note in respect 
of each sort 

Under s. 52 of the Stamp Act, 1891, tl>3 penny duty 
may 1^ denoted by an adhesive stamp, and*the duty 
of 6d. must be so denoted, and, in the lattei case, the 
stamp or stamps must be such as are “ apprepriated to 
a contract note,” which means shown Oki the faoi) to be 
meant for one. E^ery Adhesive stamp is to be cancelled 
by the person by whom the note is executed. 

If the contract note of a scle over £5 in value is 
not duly stamped, the broker earns no commission. The 
sixpenny duty myy be added to the commission. 



STAMPS. 


297 


APPENDIX. 


^Conveyance or Transfer on Sale of any property 
except Bank of England Stock and certain colonial 
stocks. 


Where the amount or value of the 
the sale does not exceed £5 

coiisideratioD 

for 

£ 

0 

s, 

0 

d. 

6 

Exceeds £5 and does not exceed 

£10 

4 


0 

1 

0 

31 

£10 

>3 33 

£15 

• 


0 

1 

6 

>> 

£15 

33 tf 

£20 

• 


0 

2 

0 

yf 

£20 

33 33 

£25 

• 


0 

2 

G 

>3 

£25 

33 33 

£50 

• 


0 

5 

0 

>3 

£50 

33 33 

£75 

• 


0 

7 

S 

*►3 

£75 

33 3f 

£300 

• 


0 

10 

0 

33 

£100 

33 3 3 

£125 

• 


0 

12 

G 

33 

£125 

33 33 

£150 

• 


0 15 

0 

33 

£150 

33 33 

£175 

• 


0 17 

6 

33 

£175 

3^ 3» 

£200 

• 


1 

0 

0 

33 

£200 

33 >3 

£225 

« 


1 

2 

G 

33 

£225 

33 33 

£250 

• 


1 

5 

0 

33 

£250 

33 33 

£275 

• 


3 

7 

G 

33 

£275 

33 33 

£500 

• 


1 

10 

0 

„ £300, for every £50 and also 

fractional part of £50 

for every 

* « 

0 

5 

0 


. By 8. 59 of the Stamp Act, 1891, the ahovo-mcntioned 
duties are chargeable on any Agreei^ient under seal or 
under hand only (or in Scotland with or without a clause 
of registration) for the sale of any equitable estate or 
interest f in any property whatsoever or for the sale of 
any estate or interest in any pA)perty except land, or 
property locally situate out of the United Kingdom, or 
goods, wares and uun'chandise, or stock ()r mai-ketablte 
security, or any ship or vessel, etc., or part interest 
therein. 

When the duty on the Agreement is paid, the con- 
veyance is to be free of duty, and is to be stamped on 
the product’ on of the duly-stamped Agreement. 

Where the purchaser, before taking conveyance, sells 

* Duty b) be paid by the vendee or transferee. (Siamp Act^ 
1891, B. 15.; , 

t A5 equitably interest is where a man has k right to property, 
or a sha.^ of it, but the legal possessifcn onright to possestion is m 
another; as where a partner dies, his executor has an equitable 
interest in the credits of firm, but the surviving partner U the 
only person to collect them. A great number of equitable interests 
are excepted, the sales of which are otlierwise dutiable or arc 
exempt from duty. 



298 


STAMPS. 


again for more, his agreement is chargeable with 
a3 valorem duty on the excess, and in any other case 
must bear the fixed duty of lOs., if a deed, or of 6d., if 
under hand only. And, for the purpose of enforcing 
performance or other remedy, the stamp of lOs. or of 
6d., as the case may be, will suffice, {^tamp Act, 1891, 
59.) 

Copy or Extract. 

£ s. d. 

Attested or in any manner authenticated, of or from 
an instrument chargeable with duty, or a will or 
codicil, probate, letters of administration, )>ublic 
registers (except of births, baptisms, marriages, 

^ deaths, or burials), and the records of any Court .010 
llut if the instrument copied etc. bears less the?, a 
shilling, the copy etc. is to bear the same duty as 
the instrument. 

Declaration. 

under the Statutory Declarations Act, lte5 (see 

Affidavit) . . . . ,026 

Declaration of Trust. 

by a writing which is not a will or an instrument 

chargeable with ad valorem duty as a settlement . 0 10 0 

Deed. 

of any kind not specially provided for . . 0 10 0 

Deposit. 

By sec. 23 of the Stacip Act, 1891, every Instrument 
Under Hand Only (not being a bill or note) given on 
the occasion of the deposit of a share -warrant, or stock 
certificate to bearer, or foreign or colonial share certifi- 
cate, or any security for money transferable by delivery, 
hy way of security for any loan, is, to be deemed an 
ag)*eement and is to bear a 6d. stamp. 

Where any registered stock or marketable security is 
transferred by way of security, any instrument? such as 
above naentioned explaining the tmnsfer to be for secu- 
rity and making it redeemable, bears the dvfty of 6d. 

only. * • s m 

A release or dischargie of any such instrumei^Jb is not 
to be charged with* any ad valorem duty. 

But a Deed operating as a^mortgage of any stock 
or marketable security is chargeable with du^ as a 
mortgage. 

Equitable Mobtgaoe. 
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^Equitable Mortgage. £ d . 

Agreement or memorandum under hand only relating 
to the deposit of any instrument of title of ayiy 
property (other than stock or marketable security) 
or creating a charge on such property 

For every £100 and fractional part of the sum 
secured . . . . .010 

Where the total amount wliich may be at any time secured 
is unlimited, and a new advancef is made beyond what the 
stamp covers, a new stamp must be affixed proportioned to the 
new advance. {Stamp Act, 1891, .v. 88 [2].) 

The duty is to be borne by the mortgagee. 


Insurance. 


It is n ot ne cessary to give the stamps on the severtM 
kinds of PfJIicies, none of which are included among the 
precedents in this book. 

What it is important to say, however, under this head 
is that, where a security is given for future advances, 
or for an accouift current, no money to be advancc^d for 
the insurance against fire of any property compris^^d in 
the security, or for kee])ing up a life policy comprised in 
the security, or for effecting a new policy in lieu thereof, 
or for the renewal of any grant or lease of property 
comprised in the security, upon the dropping of a life, 
is to be reckoned as part of the sum secun^d so as to 
require additional ad valorem duty. {Stamp Act, 1891, 
8. 83 [3].) 

Lease or Tail. 

£ 8. d. 


J(l) For any definite term not exceeding h year-" 
Of any dwelling-house or parjia)f a dwelling- 
house at a rent not exceeding the rate 
of £10 per annum 

J(2) For any definite term less than a year — 

(a) Of any furnished dwelliiig-house or 
apartments where the rent for such 
term ex«e<*d8 £26 


{b) Of any lands, tenements, or heritable 
* subjects except or otherwise than^as 
aforesaid 


0 0,1 


0 2 6 
The same 
duty as on 
a» lease for 
a year at 
the rent 
reserved 
for the de- 
, finite term 


♦ This may be effected depositing the deeds, etc., without any 
memorandum, in which case there is nothing requiring a stamp, 
f See under head Instjkxncb. 

j These duties and the duty upon a duplicate or counterpart of 
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(3) For any other definite term or for any indefi- 
nite term — 

Of any lands, tenements, or heritable sub- 
jects — 

Where the consideration or any part 
thereof, moving either to the lessor or r The same 
to any other person, consists of any duty as a 
money, stock, or security ; conveyance 

In respect of such consideration on sale for 

the same 
considera- 
. tion 

* Where the consideration or any part 
thereof is any rent : 

In respect of such consideration : 

If the rent, whether reserved 
yearly rent or otherwise, is at a 
rate or average mte — 


[ 

1 

i 

1 

If the term 
does not 
exceed 

35 years 
or IB 

indefinite. 

W tl»(‘ term 
exceeds l 
85 years 
)>ut does 
not exceed 
100 years. 

t 

If the term! 

exceeds : 
100 years. 

I 

1 

! 

£ 

s. 

rl. 

£ s. 

d. 

£ 

s* 

i 

1 

d.\ 

Kot exceeding £5 per annum 

0 

0 

0 

0 3 

0 

0 

6 

Oi 

Exceeding — 








I 

t 

£5 and nut exceeding £10 . 

0 

1 

0 

0 6 

0 

0 

12 

0! 

£10 „ „ £15 . 

0 

1 

6 

0 9 

0 

0 

18 

0 

£15 „ „ £30 . 

0 

2 

0 

0 12 

0 

.1 

4 

0 

£20 „ „ 4225 . 

0 

2 

6 

0 16 

0 

1 

10 

0 

£26 „ „ £50 . 

0 

5 

0 

1 10 

0 

1^ 

0 

oi 

j,£50 „ „ £75 . 

0 

7 

6 

2 5 

0 

4 

10 

01 

£75 „ „ £100 . 

0 

10 

0 

3 0 

0 

6 

0 

o| 

£100, for every full sum ofi 





1 


1 

r 

£50, and also for any frac- 






1 

j 



tional jiart of £50 thereof . 

0 

! 

5 

6 

1 10 

0 

13 

i 

0 

oj 


any of t^iese instruments may be denoted by an adhesive stamp 
which is to he cancelled b}' the person who first executes. Every 
person who executes, or prepares, or is employed in preparing any 
such instrument (except lettejs or correspondence) which is not duly 
stamped at or befor^ the execution thereof incurs^a penalty %f £5. 
1891,6. 7%) ^ • 

♦ An agreement for a lease for not more than 35 years, or for an 
indefinite term, is to be charged duty^is an actual lease, and the 
lease made in pursuance of the agreement bears only 6d. (Stmw 
AcL 1891, 8. 76.) 

Where the oonsidetation, or part of it, consists of produce or 
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£ s. <L 

(4) Of any other kind whatsoever not hereinbefore 

described . . . 0 10 0 

Marriage Settlement. 

See Settlkmekt. 


♦Mortgage, Bond, Debenture Covenant (except 
a marketable security otherwise chargeable with 
duty), and Warrant of Attorney to confess 
judgment — 

£ a. 

Being the principal or primary security (other 

than an equitable mortgage) for the payment or 
repayment of money : 


Not exceediiij? jBIO 


• « 

. 0 

0 

3 

Exceeding £10 and not 

exceedin 

g £25 

. 0 

0 

8 

„ £25 •„ 


£50 . 

. 0 

1 

3 

,, £50 


£100 

. 0 

2 

6 

„ £100 


£150 . 

. 0 

3 

0 

„ £150 

99 

£200 

. 0 

5 

0 

„ £200 

99 

£250 

. 0 

6 

3 

„ £250 


£.‘100 

. 0 

7 

G 


„ £300, for every £100 and any fractional 

part of £100 . , .0 2 6 

If the security is collateral, auxiliary, or substituted, 
and the principal security is duly stampt^d, every 
£100 or iVactional part of £100 bears . .006 

A security for the tninsfcr or re- transfer of any stock 
is to be charged on the value of the stock. 

If the security is an equitable mortgage, it bears for 

every £100, and fractional part, secured .010 

tTBA.N8FEB Of Asbignmknt of auy mortgage, etc., 
above mentioned (not Ixdng a marketable security), 
or of any money or stock secured thereby or by any 
Warrant of Attorney, or any judgment : 

For every £1 00, and fractional part thereof, of the 
amount tmnsferred or assigned . .006 

goods the stamp duty goes on the value of such produce hr goods, 
and the vaitue should be stated. {Jlnd.^ s. 76,) 

Reservation of rent in the nature of a penalty dues not increase 
the dqjy. {Ibid^ s. 76.) * 

Where the lessee bargains to make anpro^^ements, the duty is not 
increaaea. {Ibid.^ s. 76.) 

A lease for a life, or lives not exceeding three, is not to be charged 
with more than 35g. {Ibid'^ s. 76.) 

♦ Duty to be paid by the mortgagor or obligee, 
t Duty to be paid by the transferee. (Staf^ip Act^ 1891, s. 16.) 
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The same 
duty as a 

And where any further money is added to the moneyj 
«fcur«d .... 

for the 
• same 

£ s. d, 

’•‘Rkconveyanck, Release, etc., of any of the abovc- 
mcntioiK^ securities: 

For every JSKX) and fractional part thereof of the 

amount or value at any time S(‘cured , .006 

Mortgage op Stock or Marketable Security under hand 
only. See Agreement and note. 

Power op Attorney. 

£ s. d, 

fin general . . . . .0100 

By petty officer, seaman or marine or his executor, 

for receiving })rize money or wages . * .010 

For receiving dividends or interest of stock (one 

payment only) . . . .010 

For more than one payment . . .050 

For receiving money or bills or notes for mou<‘y not 
exceeding £20, or periodical payments not exceed- 
ing the annual sum of £10 (nof before charged) .050 
For the sale of Government stock not exceeding £20 0 6 0 

Ditto, exceeding £20 . . . . 0 10 0 

For Voting at a Meeting see Proxy Paper, 

Proxy Papers. 

These are powers of attJlniey, but when they are 
only to authorize one or more proxies to vote at 
, one meeting at which votes maybe given by proxy, 
the duty is only . . . .001 

The instrument must specify the day of the meeting 
and is available for adjournments thereof, but for no 
other meeting. It may be stampea with an adhesive 
stamp, to be cancelled by the person who •executes it, 
and cannot he stamped after execution. If it is un- 
stamped, votes given under it are void, and tlM> pei^son 

♦ Duty to be'paid by the i^orson redeeming. {Ibid,) ^ 
t The exemptions relate to dividends on Govftmmcnt Sfbek of 
less than £3 a year ; p^-'xies ^led in the Court of Probate or any 
eooleBiastical court; voting for East India directors and orders 
under hand only from the owner of stodt in a company to an officer 
thereof or to a banker directing payment of the dividends or interest 
to any person named in the order. 
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who executes it or who tenders a vote under it incms a 
penalty of £50. 

If the proxy paper is for more than one meeting, or 
does not correspond to the above description, it must 
carry the lOs. stamp as a power of attorney. 

Receipt 

£ s, d, 

given for or upon the pa^^raent of money amounting 

to £2 or upwards . . . .001 

The word “ receipt '' includes any note or memo- 
randum acknowledging money amounting to £2 or more 
to have been received or deposited, or any bill, cheque, 
or note for such an amount, and whether the receipt is 
signed with the name of any person or not. [Stamp 
Act, 1891, CTOl.) 

The duty may be denoted by an adhesive stamp, to 
be cancelled by the person by whom the receipt is given 
before delivering it out of his hands. {Ihld., s. 102.) 

A receipt giv^ unstamped may be stamped with an 
impressed stamp within 14 days on payment of the duty 
and £5, and after 14 days and within a month on pay- 
ment of the duty and £10; but it cannot otherwise oe 
stamped with an impressed stamp. 

The duty is to be borne by the person who gives the 
receipt. (Ibid., s. 103.) 

For exceptions see Class III, s. 7, n. 

Reconveyance. 

See Moetoage. 

Release. 

£ 9 . 4 ^. 

On sale, .same as Conveyance. 

Of security, see under head Mortgage. 

In every other case ^ . . , 0 10 0 

• 

Settlement. 

Whetber»voluntary or not (other than for a bond fde 
pecuniary consideration) for settling or agreeing to * 
settle ^any definite and certain principal sum of 
money (Whether chare:ed or chargeable on lands or 
nolfor to be Ifid out in buying lands or not J, or any 
definite and certain amount or st^>tk, or any 
security 

For every £100 or fractional part of £100 . 0 5 0 

The duty is to be paid by the settlor {Stamp Act, 1891, s. 15). 
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SUJBRENDER 

£ 8. d. 

of any kind not charged as a conveyance on sale or 

mortgage . . . . 0 10 0 

A surrender of a lease will therefore bear this duty. 

Transfer. 

See Conveyance. 

Valuation. 

See Appraisement. 

Voting Paper. 

e< 

See Proxy Papers. 

Adhesive Stamps and their Cancellation. 

Any stamp duties of an amount not exceeding 2s. 6d. 
wliich may lawfully be denoted by Adhesive stamps 
‘‘ not appropriated by any word or words on the face of 
them to any particular description of instrument,’’ and 
any postage duties of the like amount may be denoted 
by the same adhesive stamps. (Stamp Act, 1891, s. 7.) 

Where adhesive stamps are allowed to be used, the 
instrument is not to be deemed duly stamped with an 
adhesive stamp unless it is cancelled by the person 
required by law to do so. And where two or more 
adhesive stamps are used, that person must cancel every 
stamp in the mode required. (Ibid., s. 8.) 

The mode of cancellation is by the person, whose duty 
it is to cancel, “ writing on or across the stamp his name 
or initials, or the name or initials of his firm, together 
With the true date of his so writing,” or the law will be 
satisfied if he “ otherwise effectively cancels the stamp ” 
(or stamps) “ and renders the same incapable of being 
used for any other instrument or foi any postal pur- 
pose.” (Ibid,, 8. 9.) 

If it is “ otherwise proved th&t the stamp appealing on 
the inst’^ument was affixed thereto at the proper date,’’ 
the instrument is to be deemed duly stamped,t»but the 
person whos^duty it was to cancel the stamp will be 
liable to the penufty for Emitting to do so^iwhich i%£10. 
(Ibid,, 8. 9.) . * 
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TO ALL BUT THE FORMS* 

For Table of Forms^ see the bpffinninff,^ 


The Ilonian numerals refi r to the Classes into which the hook 
is divided ; but, when followdiij^ the word “form** or 
“ forms/* the Roman numerHls refer to the numbers of the 
forms in the CRss mentioned. The Ambic numerals refer 
to the sections into wdiicli the bo<ly of the book is divided 
and w’hich are marked in Arabic figures at the beginnings of 
paragraphs. 


Acceptance of bill, meaning of, i, 2 

general, i, 8 


ff 

9f 

9^ 






payable at a place named, i, 9 
w'ith address given, i, 9 
qualified, i, 10 

payable at a particular place only, i, 10 
„ after sight/* i, 12 
„ ,, presentment for, 

“ Acceptor” of bill, meaning of, i, 2 
Acknowledgment to bar Statute of Limitations, iii, 10 

by (me of two joint debtors, iii, 10 
of debt, what amounts to, iii, 11 
„ undated, iii, 13 
by infant, iii, 12 

by occupier, of another’s right to land, iii, 13 
Admiralty, pow'ers of, as to certain properties of seamen, xi, 40 
Affidavit of execution of conditional bill of sale, ii, 20, 21 

absolute bill of sale, ii, 22 
o^^ebt to obtain default summons, viii 14 
Affirmation by wi||aes8, \\\^form xv m 
Agency *an incident of partnership, iv, 1 
Agent, hoV, should indorse bill, i, 0 
Agreement for lease, vi, 2 

• But there are many matters explained in the notes to the forp[iB 

which cannot be indicated here. 
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Agreement for lease, distinguislied from actual letting, vi, 2 
„ „ enforceable in equity, vi, 2 

„ for }uarriage settlement, requisites of, x, 20 
„ „ „ enforcement of, x, 15 

AgreemcntH, what, [exempt from stamp duty (and see Stamps”), 
iii, 8 

Agricultural Holdings Act, 1883, what tenements are under the, 
vi, 7 n, 16, 24,/orw xxxvi n. 

Annuity to widow or child of deceased partner, iv, 4, 5 
,, given in consideration of sale of goodwill, iv, 4, 5 
„ contract for, must be in writing, iv, 5 
Apartments let weekly, notice to quit, vi, 28 
Appointment under settlement among children, x, 10 
„ „ „ to second husband, x, 11 

„ of new trustee, x, 13 

appraisement of distress, how^ and by wdiom should be made, 

vi, 22 

„ see Distress 

Appraisers of distress need not be sworn, vi, 22 n. 
Apprenticeship, nature of contract of, v, 4 
„ indenture of, v, 4 

„ indenture, descri])tioii of master's business in, 

V, 5 

„ „ object of making father a party to, 

v,6 

„ ,, proper covenant by father in, v, 7 

„ „ may be terminable on notice, v, 8 

„ ,, deed for cancellation of, v, 9 

“ Arbitration,” meaning of, vii, 1 

„ bow far dealt w itb in Class vii, vii, 1 n. 

„ powers of High Court to order, vii, 2 

„ reference to, in Quarter Sessions cases, vii, 8 

„ „ in County Court cases, vii, 4 

„ „ by consent, vii, 5 

„ „ Order of Court not required for, 

vii. 6 

„ clause, usual in certain agreements, vii, 5 

„ „ two forms of, vii, 5 

„ Court will stay lawsuit after agreement for, 

vii, 6 

„ w'bat disputes may be referred to, vii, 7 

„ submission to, by executors, trastees, infants, 

, married women, partners, vii, 7 

„ death of party to, vii, 9, 20, 21 

„ definition of submission to, vii, 10 • 

„ firrms of shbmission to, vii, 10** v. 

„ statement ''f matters referred to, vii, 11 

„ terms implied in submission to, vii, 12 

„ trusts of, vii, 12, 18 

examination of parties and witnesses in, vii, 12, 
28 
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Arbitration,’* production of documents at, vii, 12,27 

„ oath or affirmation of ^^itnesscs at, vii, /orm 

xiv and xv n. 

subpoena for witnesses at, vii, 16 
„ habeas corpus for witnesses at, vii, 27 

„ usual course of proceedings at, vii, JU 

„ see Arbitrator Umpire 

Arbitrator, duties of, vii, 8 

„ failure of parties to appoint, vii, 13, 14 
„ refusing to act, vii, 13, 14 
„ or umpire, }>o\verg of, vii, 12, 3 5 
,, ,, ,, to extend time, vii, 12 

„ „ „ to tax costs, vii, 12, 18 

„ spe(‘ial <‘ase statist by, vii, 15 

„ ,, removcable for misconduct, vii, 17 

„ ,, caution as to (‘ondnet of, vii, 20 < 

„ sW • .%! have power to order things to bo done, vii, 10 
„ „ to employ exjxrrt, vii, 22 

„ „ to employ shorthand writer, vii, 

23 

,, ,, to take t vidoiK'c by affidavit, vii, 

* 25 

„ ,, to certify, vii, 3 8 

» i^>|HHntment by, for hearing, vii. 26 
,, may correct slip in award, *ii. 15, 32 
„ charges of, vii, 33 

Arbitrators, {K)wer of, to api)oint umpire, vii, 26 
Assaxdt, particulars in action for, viii, 3 

Assignee of lease escapes liability to landlord by assigning, vi, 

form xi n. 

,, always liable on covenant to indemnify, vi, 

form xi n. 

Assignment of life fwilicy, notice to company of, x, 22 
Attestation of conditional bill of sale,^, 6 

„ of absolute bill of sale, ii, 22; ix, 11 
„ of will, xi, 6 ^ 

„ several furius of, xii 

Attorney, see Power 
Auction, sec Distretss 

Auctioueer selling dit^ress, when, must Ixr ru'cnstMl, vi, 22 
Award of official and ol special referee, vii, 2 
„ set asid^for irregularity, vii, 8 
„ tiin*e for making, vii, 12, 17 * 

„ finality of, vii, 12 

.. costg^f, vii, 12 « 

may be ei^orced as a judgmeiit, vii, 1 % 

„ may be sent back to arbitrator by Court, vii, 17 
directing things to be done, vii, 19* 
what raigconduct will vitiate the, vii, 30 
requisites of an, vii, ^2 

of two must be signed by both together, vii, 32 
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Award once made cannot he altered unless remitted bv Court, 
vii, 32 

„ Court inav remit, for correction, vii, 32 
„ arbitrator may correct slip in, vii, 32 
„ stampings;*, vii, 33 

Bailiff, certificate authorizing, to distrein, vi, 18 and n. 

„ see Distress 
Bank liolidays, i, 14 
Bank note, i, 41 

Banker paying forged cheque, i, 26 

„ cheque fraudulently raised, i, 26 
„ cheque on forged indorsement, i, 26 
„ bill on forged indorsement, i, 26 n. 
obeying crossing ot cheque, i, 28 
disregarding crossing of cheque, i, 29 
receiving payment of crossed cheque for customer who 
is not entitled to it, i, 32 
Bankruptcy, when hill of sale made void by, ii, 13 
of tenant, vi, 31 

etc., defence’ of, in (’ounty Court, viii, 7 
effect of, on voluntary conveyjijuce, 'w^form xxi n. 

„ on absolute bill of sale, ix, 11 
as affecting settlement of future proj)erty, x, 7 n, 
effect of, on voluntary settlement, x, 17 n. 

“ Beneficial owner,’’ covenants implied in conveyance purport- 
ing to be made by, ix, G 
covenants implied in settlement by, x, 
form V n. 

not to be used in conditional bill of sale, 
ii,/orw? ii n. 

“ Bill of exchange,” meaning of, i, 2 

names and relations of parties to, i, 1 
bow, may be drawn, i, 3 
dra^n by one on himself, i, 3 
in favour of fictitious or non-existing 
payee, i, 3 

is payable to payee’s order, though not so 
expressed, i, 4 

amount of, in words, differing from figures, 
i,4 

payable to bearer, i, 4 
simple indorsement of, i, 4 
special indorsement of, i, 5 
blank indorsement of, may be '‘onverted 
into special, i, G 

r may be indorsed withou*- incnirip^ lia- 
bility', i, 6 

„ how agent should indorse, i, 6 

„ various modes of specially indorsing, i, 7 

„ re.strictive indorsement of, i, 7 

„ simple general acceptance of, i, 8 
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Bill of Exchange/’ varioug kinds of acceptance of (see 

Acceptance), i, 8—10 
dishonoured by non-acceptance, i, 12 
pi<Yuble after sight, i, 14 
payable on detuand or at sight, i, 15 
may be for any amount, i, IB 
mu^t be for sum cortai!i in money, i, 18 
date of, i, 18 

not expressing time for payment, i, 18 
undated, ante-dated, post-dated, dated 
on Siinday, i, 18 
<lrawn on a company, i, 20 
how, signed on btdnilf of company, i, 20 
bunker paying, on forged indorseauent, 
i, 2t> n. ♦ 

* remedy on lost, i, 17 

payable to bearer lost or stolen, i, 31 
stamp diity <>n (and see ** Stamps”), i, 46 
ilepogitetl as security, ii, 24 
^ summary pr()c(*durc on in County Court, 
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see Acc(‘ptan(‘c, Hank HoUdayg, Days of 
• (Jrac‘<*, Indor-^ement, Negotiable Instru- 

ments, Prebcuiment 
Bill of sale/’ meaning of, ii, 1 

comlitioJial, nature of, ii, 1 
statutory form of, ii, 2 
only }iii6ses })er''nnal chattels, ii, 2 
consideration for, ii, 3 n., 4 
must n(»t make loan repayable on demand, ii, 
form ii n. 

grounds for s«*izure under, ii, 5 
time for sale under, \\f^vrm ii n. 
attestation of, ii, 0 

execution of, and affidavit thereof, ii, 6, 7, 20^ 
abftolnte affidavit of executum of, ii, 22 ; ix, iT 
registration of, ii,7 
absolute, registration of, ix, 11 
trainiTttf of, ii, 7 
priority of, ii, 7 

• renewal of registration of, ii, 8 
nature of register of, ii, 1) • 

search for existing, ii, 9 
ext^i^ion of time for registeriug^i, 10 
Ifitisf^ction of, ii, 11,^12 • 

satisfied, seizure undier, ii^l2 
when, void on bankruptcy, ii, 13 
how’ to fill ^p stjitntory forms of, ii, 14 
renewal of security assigned by, ii, 15, 16 
over trade machinery, xi, 18 
over stock in trade, ii, 19 • 
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** Bill of sale,” affidavit verifying consent to satisfaction of, il, 

22 ; forms xv, xvi 

absolute, attestHtion of by solicitor, ix, 11 
registration of, ix, 11 
i'onsideration for, and form of, \Xiform 
xxii n. 

effect of bankruptcy on, ix, 11 
description of property in, ix, 12 

Bills of Sale Acts, ii, 1 
Board of Trade, powers of, as to certain property of merchant 
seamen, xi, 119 
Bond, nature of a, ii, 27 
,, declnnition of trust of a, ix, 10 
Hook debts, absolute bill of sale of, ix, 12 
Chattels, personal,” moaning of, ii, 2 
„ see Bills of Sale 
real,” meaning of, xi, 13 
Cheque, definition of a, i, 21 

may be for any amount, i, 10, 21 
governed generally hy same rules f s bill, i, 21 
must be for a sum certain in money, i, 21 
figures differing from words in, i, 21 
how, may be drawn ])ayaMe, i, 22 
may contain words prohibiting transfer, i* 22 
in favour of fictitious or non-existing person, i, 22 
ordinary form of, i, 23 
date of, i, 23 
death of drawer of, i, 24 
bankruptcy of drawer of, i, 24 
not an assignment of right to money, i, 25 
banker seldom liable to holder for dishonouring, i, 25 
paid on forgery of drawer’s name, i, 26 
„ forged ! ^dorsement, i, 26 
fraudulently raised, i, 26 
payable to bearer lost or stolen, i, 31 
summary procedure on, in County Court, viii, 15 
stamp duty on (and see Stamps ”), i, 46 
see Crossed Cheque, Crossing 
Cheques by companies and in favor of c-ompanies, i, 34 
Child, legacy to, satisfital by advancement, xi, 26 
„ when does not lapse, xi, 19 * 

tee Marriage Settlement, Will 
Collision, particulars of damages by, viii, 3 
“ Commission^’ meaning of, v, 10 

„ servant m^y be paid by, v, 10 * 

„ in form of share of profit, v, 11 

„ engagement to sell on, xii, form iv 

Company, signature of, to bill or ncte, i, 20 
bills drawn on, i, 20 

cheque by and cheque in favour of, i, 34 
Consideration for tfill of sale, ii, 23 n. 
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Consideration, see Conveyance, Settlement 
Contract to sell land, qualifications required in, ix, 1, 4 

„ „ statutory modiiications of the, ix, 2, 3 n. 

,, „ two kitids of forms of, ix, 4 

Conversion of land into personalty, v, 9 
Conveyance of land, when witness required for, ix, 5 n. 

„ statutory ahridgtnents of, ix, 6 

voluntary, how, afPected by bankruptcy, ix, form 
xxi n. 

„ „ void as against subsequent purchaser 

for value, x, 17 

„ sec Middlesex, Yorkshire 

Conveyancing Act, 1881, ix, fi 

Co-ownership distinguished from partner^hip, iv, 1 
Copyholds, contract for sale of, ix, 1 

,, ^iujdc of conveying, ix, 5 n., form \ ii. 

County Courts Act, 1888, \\ form vi n. ; viii, passim 
County Court, jurisdietiou of, viii, 1 

„ cause for under L*2 in, viii, 2 

,, in action should be brought, viii, 2 

,, action in, how begun, viii, 3 

„ prajcipe for jilaint in, viii, 3 

„ • particnlars of demand in, viii, 3 

„ objection to trial of action in, viii, 4 

„ confession of claim in, viii, 5 

,, agreement betiveen plaintiff and defemlant in, 

viii, b 

„ payment into Court in, viii, 0, 9, 11 

„ special defences in, viii, 7 

„ counterclaim in, notice of, viii, 7 

„ „ „ 8^>ecial defence to, viii, B 

„ acceptance of money paid into Court in. viii, 9 

,, paying into, wdth de^l of liability, viii, 10 

„ action, notic’C to admit documents, viii, 11 


„ „ „ requiring inspection in, viii, 12^ 

„ , ,, „ to produce documents in, viii, 

„ default summons for debt in, viii, 14 

„ „ oubill,cbequc,ornotein,viii,15 

„ sumfiiary ))rocedure on bills, etc., in, viii, 15 

Courtesy, husband’s estaU* by the, xi, 14 
Coverture, notice of defence of, in County Court, viii, 7 
Crops, growing, see Growing Crops 
Cros8ing«of cheque, uses of, i, 27 

„ • „ general and special, 5, 27 

,0 not apparent, if 36 • 

„ • cheque wdth “ not negotiable, i, 31 
Crossed cheque, lost by payee and paid, i, 28 

when baj^ker liable to true owmer of, i, 29 
who is ** true owmer ” of, i, 29 
paid to bankers whose customer has no title to 
it, i,32 
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Days of grace^ i, 13 

„ for promissory notes, i, 36 
Death of party to arbitration, vii, 9 
Declaration to protect lodger’s goods from distress, vi, 14 
„ of trust, ix, 10 

„ statutory, xii,ybrm i and note 

Deed, formal requisites of, ix, 5 
„ of conveyance, stamp duty on, ix, 5 
Default summons for debt or liquidated demand, viii, 14 
„ service of, viii, 14 

Deposit (as security) of goods), ii, 23 

„ of bills and notes, ii, 24 
>» n of share warrant to bearer, ii, 25 

** >» of sliare certificate and blank transfer, 

• . 25 

Dishonour for non-acceptance, notice of, i, 

„ notice of, generally, i, 45 
Dissolution of partnership, see Partnership 
Distress, nature of, vi, 7 

„ earliest time for making, vi, 7 
what arrears recoverable by, vi, 7^ 
for rent of tenement under Agric. Hold. Act, vi, 7 
„ rule as to what may be taken under, vi, 8. 

,, things absolutely privileged from, vi, 9 — 12 
„ fixtures privileged from, vi, 9 
,, certain property of ^t^angers privileged from, vi, 10 
„ things in actual use privileged from, vi, U 
„ things conditionally privileged from, vi, 12 
„ growing crops liable to, vi, 13 
„ lodger’s goods, bow, protected from, vi, 14 
“rolling stock ” protected from, vi, 15 
„ machinery hired by farmer protected from, vi, 16 
„ breeding stock hired by farmer protected from, vi,16 
„ certain clotbes Sfld bedding protected from, vi, 16 
„ live stock of stranger how fur protected from, vi, 16 
„ (Law of) Amendment Act, 1888, vi, 16, 18, 21 
„ where, to he taken, vi, 17 
„ goods secretly removed to avoid, vi, 17 
„ cattle driven off in landlord’s sight to avoid, vi, 17 
„ stranger may remove his goods to avoid, vi, 17 
„ how, to be taken, vi, 18 , 

,, ^must be by landlord or certificated bailiff, vi; 18 
„ expenses allowed for, vi, 18 u. 

„ by landlord without bedlifl', vi, 18 , * 

„ door musj be opeufor, vi, 19 
„ mode of seizure vi, 19 ^ ^ 

,♦ notice and in^ entory of, vi, 19 
,, what is to be done with the, vi, 19 
„ replevin of the, vi, 21 
„ sale of the, vi, 21 

,, tenant requkiug appraisement of the, vi, 21 
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Distress, tenant requiring: removal of the. vi, 21 
,, rights of owner of goods taken for, vi, 21 

„ how and by whom, to be appraised, vi, 22 

„ need not be sold by auction, vi, 21, 22 
„ see Rent, Tenant 
Distribution, statutes of, xi, 14 

Divorce, in relation to marriage settlements, x, 10, 18 
Documentury evidence in County ('ourt, viii, 11,12, 13 
Domicil, nature of, and bow acquired, xi, 33 
„ leading rules as to, xi, 34 

„ statutory law of, as to wills of British subjects, xi, 35 
„ power to make treaties as to, xi, 36 
„ real property not affected by law of, xi, 37 
Dower, how, barred, ix, 7 

** Drawee,'* meaning of, i, 2 ^ 

** Drawer," ige^Jling of, i, 2 
"Entail," meaning of, x, 25, 20 
„ see Tail, Tenant in Tail 

Equitable defence in County Court, viii, 7 
„ mortgage, ix, 9 

Evidence, documenfary, in County Court, viii, 11 — 13 
Executors, powers of, in paying, compounding, etc., xi, 31 
,, jiTotected by statute in distributing estate, xi, 29 
„ protected generally, xi, 29 

„ submission to arbitration by, vii, 7 ; xi, 31 
„ notice by, retjuiring claims to be sent in, xii, 
form ii aud ii. 

Figures differing from words in bills, notes and clieques, i, 4 
and n. 18, 21, 35 




Firm-name, action by partners in, viii, 2 

Firm, guaranty to or for a, ii, 30; forms xxxviii and xxxix and 
notes 

"Fixtures," meaning of, vi, 9 

under bill of sale, ii, 2, 9 
exempt from distress, vi, 9 

Forgery, see Cheque ^ 

Frauds, Statute of, iv, 5, 28 , v, 2 ; x, 20 
Governesses, terms implied on engagement of, v, 1 

„ special terms desirable on engaging, v, 1 
Grace (see Days of Grace), i, 13 
Growing cropsjinder bill of sale, ii, 2, 3 ; ix, 12 

„ • liable to distress, vi, 13 ^ 

Guaranty, nature of a, ii, 28 

„ ^qpnsideratioii for, ii, 29 ^ 

„ continuing ii, 30 ♦ * ^ 

„• to or for a firm, ii, 30 ; forms xxxviii and xxxix and 
• note* * • 


terminable on notice, ii, 30 ; forms xxxviii and xxxix 
and not^es • 

of a fluctuating balance, ii, 30 ; form xli n. 
existing overdraft, ii, 30 ; form 



314 


INDEX TO ALL BUT THE FOEM8. 


ff 

Pf 

>> 


ff 

Pf 

yy 

yy 


»y 


yy 


II 


Guaranty, bills to be discounted, ii, 30 ; form xlii n. 

Husband no longer takes wife's personalty, x, 34 

,, when, entitled to estate by the courtesy, xi, 14 
„ see Marriage Settlement, Married Woman 
I, 0. U., nature of an, iii, 0 
Indorsement, simple, of bill, i, 4 

by drawer of bill, payable to his order, i, 4 
of bill, special, i, 5 
in blank, converted into special, i, 6 
of V>ill without incurring liability, 1, 6 
special, of bill, various modes of, i, 7 
banker paying cheque on forged, i, 26 
“ Indorsor ” (of bill, etc.), meaning of, i, 2 
** Infancy," notice of defence of, in County Court, viii, 7 
• Infant, acknowledgment of debt by, iii, 12 

liable for necessaries without acknowfSfl^nent, iii, 12 
submission to arbitration by, vii, 7 
actions by, and against, in County Court, viii, 2 
may sue for wages or pie(‘ework up to ^50, viii, 2 ; 

and form vi n. ^ 

when, may make a will, xi, 2 
maintenance of, out of his })roperty, xi, 31 
married woman, power of attorney by, ix,*13 
Infants Relief Act, 1874, iii, 12 
Infectious disorder, see Innkeeper, Letting 
lnnkoei)er, liability of, in case of infectious disorder, vi, 2 
Insolvency, effect of, on certain contracts to share profits, iv, 4 
Insurance, see Policy 

Intestacy, distribution of personal property on, xi, 14 
„ devolution of real property on, xi, 14 
“ Joint tenants," meaning of, vi, 32 n. 

„ see Notice to quit ^ 

Jointure for wife, x, 8, ^ 

Jury, demand of, in County Court, viii, 2 
Justification of lilnd or slander in County Court, viii, 7 
Laud, acknowledgments to preserve right touiii, 13 

contract for sale of, qualiftcations needed in, ix, 1, 4 
statutory qualifications in contract for sale of, ix, 2, 3 n. 
misdescribed on sale, ix, form iv in 
sale of, two kinds of forms given for, ix, 4 
descended subject to mortgage or charge xi, 22 n. 
settlement of, in trust for sale, x, 23 
bow, kept in a family, x, 26 • 

see Co#/eyauce, Carriage Settlem.^nU, Titl^deeds 
Landlord and teitant, rel^/ionsbip of, vi, 1 t a 

„ see Bistres^, Iieasc, Letting, Notice to Quit * 

Lapse of legacy on devise, xi, 19 
„ exception to doctrine of, xi, 

„ what words will prevent, xi, 19 n. 

Lease or letting for 8 years at rack rent, vi, 1 
„ statutory sbdH form of (8 and 9 Viet., c. 124), vi, 3 
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Lease, see Assignee, Notice to Quit, Teimncy, Tenant 
Leases and expiring interests, will of, xi, 42 
Letting premiges vacated by one with infectious disorder, vi, 2 
„ see Notice to Quit, Tenancy 
Libel, justification of, in County Court, viii, 7 

„ circumstances in mitigatioti of damages for, viii, 7 
Licence to assign, etc., restricted operation of, vi^form xiii n. 
Life insurance, see Policy. 

Light, acknowledgment of enjoyment of, by consiuit, iii, 13 
Limitations, defence of Statute of, in County Court, viii, 7 

„ statute of, notice of defence of, to counterclaim, 
viii, 8 

Lodgers* Goods Protection Act, 1871, vi, 14 
Lost negotiable instrument, remedy on, i, 17 
Lunatic, will of^xi, 2 

„* po^ef of attorney of, ix, 13 
Machinery (trade) under bill of sale, ii, 23 

„ „ absolute bill of sale of, ix, 12 

Maintenance of infant out of bis projxTty, xi, 3 1 
Marines in royal n%vy (see Seamen), xi, 4U 
Mark of testator, xi, 4 

„ witness to will, xi, G 

Marriage ddbs not vest any of wife’s })r()j)erty in husband, x, 3, 4 
„ revokes a will, xi, 1) 

„ what may be settled on, x, 7 

„ a valuation consideratioti for a settlement, x, 14, 15, 20 
„ settlement, what, is, x, 1 

,, „ advantages of a, x, 1 

„ „ necessaiy notwitbst^inding recent Acts, 

X, 4 

„ „ bow, protects wife’s property, x, 5, 6 

,, ,, restraint on aiiticipation by, x, G 

„ „ of future proj)^y, how affected by bank- 

ruptcy, X, 7 n., 10, 14, 16, 17 
,, „ tisual provisions of, x, 8 ^ 

^ ,, of husband’s land, x, 8 and form 

xi, n. 

„ „ „ of wife’s land, x, 8 and ^orm xi n. 

,, „ * inversion of land into personalty by, x, 0 

„ „ so that children take equally, x, 9 

„ ^ • of wife’s personalty, x. 10 

„ „ appointment to children under, x#10 

,, second husband under. 


"^of husband’s pirsonalty^ x, 12 
trustees of, x,«ild ^ 
enforcement of agreement for, x, 15 
(ant^uptial) good against creditors, x, 
7 n., 14 

(postnuptial), made for valuable con- 

coffsidet^tion, x, 16 
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Marriage settlement (postnuptial), voluntary, x, 7 n., 17 

may be modified on divorce or nullity, x, 18 
clauses implied by statute in, x, 19 
essentials of agreement for, x, 20 
of policy on husband’s life (and see 
Policy), X, 21, 22 

of land converted into personalty for ap- 
pointment among children, x, 23 
of land unconverted for appointment 
among children, x, 24 
strict, nature of, x, 25 
cannot keep land in family for ever, x, 26 
provision in, for future marriage, x, 27 
strict, agreement for, x, 28 
see Settlement 
Married woman, submission to arbitration by,S’ii»K7 

pro])erty belonging to, by statute, x, 23 
power of attorney by, ir, 13 
when, may make a will, xi, 2 
K(‘parate property of, xi, 2 n. 
may revoke a will though ‘she lias no separate 
property, xi, 9 
will in favour of, xi, 23 
see Coverture 

Middlesex, registration of conveyances, etc., in, ix, 6 n. 

Minor, see Infant 

Money, safest way of remitting, i, 33 
Mortgage of shares, ii, 25 

of life policy, ii, 26 
equitable, ix, 9 

estates held on, cannot pass by mortgagee’s wdll, 
xi, 11 

Negotiable instruments, what are, i, 1 

„ rlmedy on lost, i, 17 

“ Next of kin,” meaning of, xi, 14 
‘•Not negotiable,” see Cheque 
Note, see Promissory Note * 

Notice of dishonour (see Dislmuour), i, 12, 45 
Notice to quit, when necessary, vi, 23 ^ 

length and termination or, vi, 23 
tenement under Agric. Hold. Act^l883, vi, 24 
where tenant enters in middle of quarter, vi, 25 
meaning of a quarter’s, vi, 26 , 

^not recjuircd for house allowed to sexvant, vi, 26 
tei];»*mentf lafi weekly, vi, 2(? ^ ^ 

where commencement of tenancy unknowga, vi, 27 
addresfand delivery of, vi, 28 
is better in writing, vi, 28 
how, waived, vi, 28 * 
mutt not be in alternative, vi, 28 
teua»t holding over after receiving, vi, 28 n. 
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Notice to quit, holding over by tenant who has ffhen, vi, 28 n. 

„ given by landlord's agent, vi, 29 
„ given by one partner for all, vi, 29 

„ given by one joint-tenant for the rest, vi, 32 

„ given by one tenant-in-coinmon, vi, 33 
„ form under Agrie. Hold. Act, 1883, vi, /ro»j 

XXX vi 11. 

Notice of special defence in County Court, viii, 7 
Notice to inspect and admit documents in County Court, viii, 11 
„ to inspect opponent/s documents in County Court, viii, 1 2 
„ to produce in County Court, viii, 13 
Notices, bints to persons giving, \\\form xxxvi n. 

Oath of witness liefore arbitrator, vii,^orw xv n. 

Officers, military, dying on service, xi, 41 
Parish Constables Act, 1872 
Partner, when, c^i sue co-partn(3r at law, iv, 7 

notiae to quit given by one, for all, vi, 29 
submission to arbitration by, vil, 7 
what will not make a man liable as a, iv, 4 
Partners, action by, viii, 2 
Partnership, what n^ikes a, iv, 1 

agency, an incident of, iv, 2 
limitation of agency in, iv, 3 
protended, notice to end, \\\form xii n. 
dissolution of, by notice, iv, 6 
who should liave notice of dissolution of, iv,/orm 
xiv n. 

any partner may notify dissolution of, iv ,form xi n. 
coutinuaiiee ot, after dissolution, iv, 6 
suit for dissolution of, iv, 7 
premium on share in, should be paid down, iv, 8 
shares in, name, land, trademarks of, etc., iv, 9 
agreements for. liintft on preparation of, iv, 9 
notice that partner is fojjtdden U> bond, iv', 10 
does not follow by pa}fi)g servant by share of 
profits, v, 11 • 

„ see Cmnmission, Profits 
Partnership Act, 1890, i\,/orm xxxix n. ; iv passim 
“ Payee " (of bill), meaning of, i, 2 
Payee of bill or cheqtfe^fietiiiouB or non-existing, i, 3, 22 

„ may indorse, though no mention of 

• “order,'* i, 4 

Payee of cheques, forgery of indorsement of, i, 26 • 

Paymeiit, proof of, iii, 1 

Payment, pill*t, as a to Statute of Lynitationxl^ iii, 10 
Paym^ts, apprqi^riation of, iii, 6 • • 

** Personi^l chattels,” meaning of, in^iills^f Sale Acts, ii, 2 
Personal property, wl at is, xi, 13 

„ gift of, 40 persons in succession, xi, 20 

„ see Intestacy. 

Plant under bill of sale, ii, 2, 3 
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Plaint in County Court, entering, viii, 2 

Plaintiffs, misjoinder of, viii, 2 

Policy of insurance, declaration of trust of, ix, 10 

„ „ notice of assignment of, ix, form xx n, ; 

X, 22 

„ on liusband’s life, settlement of, on marriage, x, 21, 22 
Portions for children, x, 25 

Power of appointment, will made in execution of, xi, 9 

„ general and special, xi, 17 
attorney, nature of a, ix, 13 

by married woman, ix, 13 
statutory provisions as to, ix, 13 
sale over goods deposited, ii, 23 
“ Premises,'' meaning of, x, 19 

Presentment of bill for payment, wdien, requirwi, i, 8, 9 
, „ for payment, how, made, i, 8, 11 

„ of bill for acceptance, i, 12 ^ ♦ « 

Profits, receipt of debt out of, not conclusive of partnership, iv, 4 
receipt of wages by share of, not conclusive of partner- 
ship, iv, 4 

where to avoid partnership there must be a written 
contract by person taking, iv, 4 * 
receipt by widow’ or child of annuity out of, iv, 4 
receipt of a portion of, as price of goodwill, iv, 4 
effect of insolvency on certain contracts to share, iv, 4 
loan in consideration of a share of, iv, 3, 4, 11, forms 
viii n., xvii n. 
promissory note may be for any amount, i, 16 

definition of, i, 35 

incomplete till delivery to payee, i, 35 
governed by same rules as bills, if applicable, 
1,44 

how^ may be made payable, i, 36 
may be bint or joint and several, i, 87 
joint aucTsscveral, preferable, i, 88 
“ after sight/' i, 39 
“ on demand," i, 40 

on demand may be continuing security, i, 40 
by and to a company,'* i, 42 
when necessary to present, for payment, i, 48 
made payable in bcily at certain place, i, 43 
stamp duty on {and see “ Stanxps "), i, 46 
summary procedure on, in County Coilrt, viii, 15 
remedy on lost, i, 17 
see Bank Note, Bill 
Promissory notes ^cposite^as security, ii,'^24 
I*roperty, real and iiersonal, declaration of trust of, ix, 

Proxy, shareholder's j^ipointment of, xii,/orJw v n. 

Real property, what is, xi, 2 

„ unaffected by law of &omicil, xi, 87 

„ see Intestacy 
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Kectipt, ntture of a, iii, 1 

stamp on» and its cancellation, iii, t 
unstamped, how far admissible and how used, iii, S 
stamping of unstamped, iii, 4 
naked, wlieu sufficient, iii, 5 
when obligation arises to give, iii, 5 
no obligation to accept, iii, (> 
stamp covers certain agreements, iii, 8 
Kcceipts, what, exempt from stAinp duty, iii, 7 
Keferees, official and special, vii, 2 
„ see Arbitration, Arbitrator 
Reference, see Arbitration 
Kegimental Debts A(‘t, xi, 41 
Kegistration of bill of sale, ii, 7 

„ „ extension of time for, ii, 10 

„ of conveyances in Middlesex ami Vorksliire, ix, 5 n, • 
j, ff SAC Dill of sale 
Remainder, wdll of a, xi, 42 
Rent, fort^hand, vi, 7 

„ ordinary, not ]>ayahle till midnight, vi, 7 
„ of tenement under Agric. Hold. Aet,l 883, distress for, vi, 7 
„ tender of, hef(tre seizure of distress, vi, 19 
Replevying distress, vi, 21 
Residue, lapsed gift forms part of, xi, H) 

„ undevised remainder falls into, xi, 20 
Restraint ‘'U anticipation in settlements and will, x, 0 ; xi, 23 
Reversion, will of, xi, 42 

Sale on eommission, agreement for, xu,/orw iv 
Satisfaction, see Hill of Sale 
Seamen at sea, wdll of, xi, 38 

merchant, will of, xi, 39 

„ powers of Board of Trade as to certain 
property of, xi, 89 
in royal navy, w ill of, xi, 40 
Servant, domestic, terms in)j|>iitHi on Iftring, v, 1 
,, hired from future day, v, 2 
wag(*s of ^ifant, v, 3 

infant, ma^sne for wages in County Court, viii, 2 
whose wages*^!^ lo go to the parent, v, 3 
may be paid4>;^ commission, v, 10 
may he fiaid by share of profits, v, ii 
allowcA occupation of bouse, vi, 26 
Set-off in bounty Court, notice of, viii, 7 • • 

8ett1einent„(voluutary), effect of bankruptcy on, x, 17 n. 

„ «ay be m^ified on divorce ^r nullit|:|hx, 18 
consideratidls for, ix,/or«# xxi n. ;#x, 17 
„ ^ see Marriagif SettlemenV ^ 

Share w'arrant as security, ii, 25 
„ certificates as security, ii, 25 
Shares, mortgage of, ii, 25 

Short-hand writer, power to arbitrator to employ, vii, 23 
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Soldier on service, will of, xi, 38 
„ dying on service, xi, 41 
Special indorsement of bill (see Bill), i, 5 

„ see Indorsement 

Stamp duty on bills, cheques, and notes, i, 46 
oil receipt, iii, 2 

„ when, impressible at Stamp OflSce, iii, 4 
exemption of certain receipts from, iii, 7 

„ atrreements from, iii, 8 

not required on I. 0. U., iii, 9 
inadmissibility of documents for want of, vii, 31 
penalty, etc., may be paid to arbitrator, vii, 31 
on contract for sale of land, ix, 5 ; form i n. 
see chapter on “ Stamps 
Statute of Frauds, iv, 5, 28 ; v, 2 ; x, 20 
•Statutes of Distribution, xi, 14 ^ 

Limitation run from part payment, iii*10 ^ ^ 

„ acknowledgement, iii, 10 
creating or extinguishing rights to and 
over land, iii, 13 
Statutory defence in action for a wrong, vii^ 7 
„ declaration, yX\,form i and n. 

“Submission to arbitration/* definition of, vii, 10 

„ „ ,, certain scheduled closes implied 

in. vii, 12 

Surrender of tenancy, how, effected, vi, 6 ; form vi 
,, of copyholds, ix, 5 n. ; form x n. 

Tail, estates in, under marriage settlement, x, 25, 26 
“ „ tenant in,** meaning of, x, 8 n. 

Teacher (see Tutor), v, 1 

Tenancy from future day, vi,/orm v n. 

„ which cannot l>e ended for two years, sx^form v n. 
Tenant, requests by, conperning distress, vi, 21 

,, holding over aft& expiry of landlord* s notice to quit, 

' vi, 28 n. 

^ „ his own notice to quit, vi, 

28 n. « 
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„ „ justices order for ejec/'mg, vi, 34 

„ bankruptcy of, vi, 31 • t 

„ distress after execution against, 'd', 31 
Tenant in tail,’* meaning of, x, 8 n. 

„ „ under settlement, x, 25, 26 

„ * „ « will by, xi, 11 

„ see Joint Tenant, “ Tenants in Common ** , 

“ Tenants in cw^on,** pieaning of, vi, 33 n, 

„ „ . see Notice to Qu‘c 

Tender, defence of, in^Coui^y Court, wa, 7 
Tenement, overbeld, summary proceedings for possession of, 
vi, 84 y 

Title, abstract of, ix, 2 
„ root of, ix, 2 
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Title deeds of land, what, vendor will keep, ix, 8 
„ „ mortgage by deposit of, ix, 9 

Trust,’* meaning ot, x, 13 
„ declaration of, ix, 10 

„ estates cannot pass by will of holder, xi, 11 
„ moneys, legal investments ot, xi, 30 
Trustee,” meaning of, x, 13 

„ submission to arbitration by, vii, 7 
„ appointment of new, x, 13 ; xi, 32 
„ of marriage settlement, x,»13 

„ (being solicit<ir), charges for legal business by, xi, 8 
,, what estate, takes under a will, xi, 18 
„ required where personalty given to persons in suc- 
cession, xi, 20 

„ statutory indemnity to, xi, 29 ^ 

,, may^llow maintenance to infant, xi, 31 
^ powers of, in paying, (‘oiu pounding, etc,, xi, 31 
„ for sale, ^>owei*s of, and indemnity to, xi, 31 
,, of will, directing continuance of business, xi, 
Trustees, survivor of, may exercise powers, xi, 31 
Tutors, terms impl^nl in engaging, v, 1 
„ desirable in engaging, v, 1 

Umpire, appointment of, by arbitrator, vii, 12 
„ faiffire to appoint, vii. 13 
„ refusing to a('t, vii, 1 3 
,, or arbitrator, powers of, vii, 15 
„ ,, special case stated by, vii, 15 

,, power to arbitrators to appoint, vii, 21 
„ „ call ill on disputed question, vii, 22 

„ ,, act on evidence without rehearing, vii, 24 

Underlease better for lessee than assignment, vi,4 
,, advantage of revision on, vi, 4, 5 
“ Unmarried” and “ dying unmarried^’ meaning of, xi, 24 
Voluntary conveyance, how affected ^subsequent ImnkrupU^y, 

\\fform XXI n ^ 

„ „ void as against subsequent purcha^^ 

^ for value, x, 17 
Wages, see Infant^lljjrvajit 
Warranty of horse, wliat is, iii, 15 

„ „ from whom may be taken, iii, 15 , 

,, „ may accompany receipt, iii, 15 

Way, ackiowldClgroent of absence of right to, 13 
Will, yvbo may make a, xi, 2 • 

proc«redby fraud, duress or undue influence, xi, 3 
„ testator unable^sign, xi, 4 • 

^"nturaof »» ^ 
ir acim( 


^ace of si|tnatur^f, xi, 4 
to*be sign^ or acwiowledgedMiefoai witnesses, xi, 5 
attestation of, xi, 6 
forms of attestation «f, xi, 6 
witnesses of, must bi‘ present together, xi, 7 
erasure or interlineation in, xi, 7 ^ 
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Will, who may he witoesses to, xi, 8 
„ giving benefit to witness, xi, 8 ^ 

„ attested by trustee who is solicitor, xi, 8 

„ how, revoked, ^ i, . a 

„ on duplicate, destruction of one part of, xi, d 

„ partial revocation of, xi, 9 
,, rev^ocation of, must be intentional, xi, 9 

made by married woman without separate property, xi, 9 
II made in execution of power of appointment, xi, 9, 17 
„ how, altered, xi, 9 • 

,, how revived after alteration, xi, 10 
„ revoking previous will, destruction of, xi, 10 
„ cannot pass land held on trust or mortgage, xi, 11 
„ by tenant in tail, xi, 11 
„ what property passes by a, xi, 11 
„ affects property as if made just before dte-tb^xi, 

„ of land bought but not paid for, xi, 1 5 ^ 

„ of personalty affected by agreement to buy laud, xi, 1 5 
„ of specific laud or cbuttols, xi, 10 
„ of land or cliattels generally, xi, 16 
„ wbat C'itate trustees take under a, xi,«18 
,, what words in, pass a fee-simple, xi, 18 
„ rules of construction of a, xi, 18 et f(eq, ^ 

„ lapse of legacy or devise in, xi, 19 
,, exception to rule as to lapse of gift in, xi, 19 
lapsed gift under, falls into residue, xi, 19 
lapse of gift under, how, prevented, xi, 19 
gift by, to two or more, xi, 21 
,, devising lands mortgaged or charged, xi, 22 

gift by, to a man and wife and third person, xi, 23 
in favour of married woman, xi, 23 
” giving legacy to creditor, effect of, xi, 25 
,, d^tor, effect of, xi, 25 

”, gift to child by, satisfies portion, xi, 26 

when, satisfied by, advance in lifetime, 

xi, 26 

„ in favour of mistress, xi, 27 
„ illegitimate 

”, when Court will correct clerical err^r, xi, 27 

in favour of infant, lunatic, alieif, bankrupt, charity, xi, 


giving land for public park, museum or sclioolf'xi, 28 

„ >^ho may take under a, xi, 28 ^ ^ a, ' 

„ provisioi^ wdjich may^ be omitted in a, xi, 29"j~o2 
” of 8oldier^.;id of v.eaman, xi, 38 ^ 

„ nuncupative, when, admitted to Probate, xi, 38 
„ of merchant seCman'^oo p^s wages, xi, 89 
„ of remainders and reversions, xi, 42 

providing for the continuance of a business, xi, 48 
„ see Domicil, Intestacy 
Wills, statute of, 5fi, 1 
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Window-liglita, acknowledgwieut ot* enjoyment by consent, iii, 
13 \ 

Witness, oath of, vii,/orw xiv u. 

„ urtirmation of, vii,/or»t xv n. 

Witnesses re<juired for conveyance of land in Middlesex, ix, 5 tu 
Yorkshire, rej^lstratioii of conveyance in, ix, 5 n. 
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